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CHAPTER l. 


oF THE 
GR 10:10 


OF 


Common Recoveries, 


And the Manner in which they are 
ſuffered, 


" RECOVERY in its moſt extenſive 

ſenſe, is the reſtitution of a for- 
mer right, by the ſolemn judgment of a 
court of juſtice ; and judgments whether 
obtained after a real defence made by the 
tenant, or upon his-default, or feint plea, 
have equally the ſame force and efficacy, 
to bind the right of the land ſo recovered, 


and to velt a free and abſolute eſtate in fee 
ſimple in the recoveror. 


2. A common recovery is a judgment 
obtained in a fictitious ſuit brought againſt 
the tenant of the freehold, in conſequence 


Bac. Tracts 
148. 


of a default made by the perſon who is laſt 


youched to warranty in ſuch ſuit, 
Vor. II 0 ; B | 3. A 
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Chap. I. 


Recoveries. 


3- A commod recovery departs ſo far from 
the original modes of transferring property, 
and is in its proceſs ſo complicated and arti- 
ficial, that if we had no hiſtorical evidence 
of the time when it was firſt adopted among 
the common aſſurances of the law, we might 


| ſafely pronounce it to be in ſome reſpects 
a a modern invention; but the fact is well 
known that we are indebted to the ingenuity 

of the eccleſiaſtics for the introduction of 


common recoveries, in order to evade the 
ſtatutes of mortmain, by which they were 
prohibited from purchaſing or receiving un- 
der pretence of a free gift, any lands or te- 
nements whatſoever. To effect this purpoſe 
the religious houſes uſed to ſet up a fictitious 
title to the lands intended to be given or ſold, 
and brought an action againſt the tenant to 
recover them ; the tenant by colluſion made 


no defence, whereby judgment was given 


for the religious houſe, -which then reco- 
vered the lands by ſentence of law, upon a 
ſuppoſed prior title. 


Although proceedings of this kind were 
carried on by a ſpecies of conventional fraud, 
between the religious houſe and the tenant 
of the land, yet the judges held, that in theſe 


caſes the religious communities did not ap- 


propriate 


Recoverſes. 
propriate ſuch lands per titulum doni vel al- 


_ expreſſes it, nor that they were within the 
words aut alio quovis modo arte vel ingenio ; 
for as recoveries were proſecuted in a courſe 
of law, they were preſumed to be juſt ; and 
it was accordingly held by the courts of 
juſtice that they were not within the ſtatute. 


4. The notoriety and evidence which at- 
tended feigned recoveries was ſuch, that 
they were not uſed by the eccleſiaſticks 
alone, but were ſoon adopted by lay per- 
ſons, as a common mode of transferring 
lands, Thus it appears by the ſtatute of 
Glouceſter 6 Ed. 1. that feigned recoveries 
were at that time in conſtant uſe, for it is 
provided by the 11th chapter of that ſta- 
rute, that a termor for years might falſify a 
feigned recovery, ſuffered by the owner of 
the inheritance. 


5. The want of moderation on the part 
of the eccleſiaſtics counteracted the effects 
of their ingenuity ; for being gratified by 
the ſucceſs of their practices, they had 
ſuch frequent recourſe to feigned reco- 
veries as to occaſion a parliamentary in- 
. terference ; hence by the ſtatute of Veſt- 

x | B 2 minſter 


3 
Chap. I. 


terius alienationis, as the ſtatute of mortmain pio d. 43. 
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Recoveries. 
Chap. I. minſter 2. 13 Ed. t. c. 32. it was enacted, 


that in all caſes where eccleſiaſtical perſons 
recovered lands by default, a jury ſhould 
try the right of the demandants to the land, 
and if the religious houſe was found to have 
a title, they ſhould recover ſeiſin, other- 
wiſe it ſhould be forfeited to the immediate 
lord of the fee, in the manner directed by 
the ſtatute of mortmain. 


6. In conſequence of this reſtraint, 
feigned recoveries ſeem to have been diſ- 
uſed for a conſiderable time, nor were they 
again brought into general practice until 
ſome centuries afterwards, when they were 
reſumed as a mode of evading the ſtrict- 
neſs of the ſtatute de donis conditionalibus ; 


and as they ſtill continue to be uſed chiefly 


for this purpoſe, it will be neceſſary to give 
ſome account of that ſtatute, and to ſhew 
how its rigour has been eluded by the ope- 
ration of a common recovery. 


The eſtabliſhment of the feudal law, by 
the Normans, was immediately attended 
with that general reſtraint on alienation, 


which was a ſtriking part of that ſingular 


policy. During the reign of William the 
Conqueror and of his ſons, the doctrine of 
| non- 


Recoveries. 


non-alienation was, for various reaſons, 
very ſtrictly enforced. The greater part 


of the landed property of the kingdom had 
been diſtributed among the Norman barons 


as ſtri& and proper feuds, and a conſide- 
rable jealouſy prevailed againſt all thoſe of 
Saxon origin, leſt they ſhould attempt to 
reinſtate themſelves in their antient poſeſ- 
ſions; great care was therefore taken, 
during that period, that all the vaſſals of 
the crown, who could alone be depended 
on in caſe of any inſurrection, ſhould be 


conſtantly ready and able to perform their 
military ſervices. 


The ſtate of commerce was alſo then ſo 


very low, and money ſo extremely ſcarce, 


that even if a power of alienation had ex- 
iſted, it would probably have produced but 
a very trifling alteration in the transfer of 
landed property. But when the Norman 
family was firmly eſtabliſhed on the throne, 
and all apprehenſions of a diſputed claim 
had ſubſided, it was no longer politic, on 
the part of the crown, to adminiſter to the 
independence of the haughty barons, by 
making their eſtates laſting and hereditary ; 
on the contrary, it was the intereſt of the 
foyereign to diminiſh the formidable in- 
| | B 3 fluence 


Chap. I. 


6 | Recoveries. 


Chap. I. fluence of the ſuperior lords, by permit- 

— . — ting them to diſpoſe of their property. 

Fortunately, the temper of the times, 

ariſing from the rage of Cruſades, ſeconded 

this intereſt; ſo that motives of policy, the 

increaſe of agriculture and commerce, made 

it altogether neceſſary to relax the ſtrict- 

neſs of the feudal law with reſpe& to alie- 

nation, Accordingly we find that in the 

Glanville, Teigns of Henry 2. Jobn, and Henry 3. theſe 
lib. 7. c. 1. reſtraints conſiderably diminiſhed, and 
the ſtatutes guia emptores terrarum, 18 Eg. 

1. c. 1, and x Ed. 3. c. 12. enabled all 

perſons to diſpoſe of their lands as they 


pleaſed. 


7. But in conſequence of that paſſion, ſo 
natural to all men, of perpetuating their 
poſſeſſions in their own families, a new re- 
ſtraint on alienation was invented by the in- 
troduction of conditional fees, which were 
eſtates reſtrained to ſome particular heirs, 
excluſive of others; they were called con- 
ditional fees on account of the condition ex- 
preſſed or implied in the donation, that if 
the donee died without ſuch particular heirs, 
the land ſhould revert back to the donor. 


The general propenſity which ſeems to 


have prevailed at that time towards a li- 
berty 


Recoverſes:. 


berty of alienation, and probably. a fore- 
ſight of the good conſequences which 
would thereby accrue to the community, 
induced the judges to conſtrue theſe con- 
ditional fees in a very liberal manner: in- 
ſtead of declaring that eſtates of this kind 
muſt inevitably deſcend to thoſe heirs who 
were particularly deſcribed in the grant, 
according to the ſtrict principles of the 
feudal law (a), and that no perſon ſeiſed 
of ſuch an eſtate ſhould be enabled by his 
alienation to defeat the ſucceſſion of thoſe 
who were mentioned in the gift, or the 
lord's right of reverter, they had recourſe 
to an ingenious device taken from the na- 
ture of a condition. It is a maxim of the 
Common Law, that when a condition is 
once performed, it 1s thenceforth entirely 


gone, and the thing to which it was before 


annexed, becomes abſolute and wholly un- 
conditional ; upon this ground the judges 
determined, that as ſoon as the grantee of 


— 


(a) Jus feudale non ſolum talliis non adverſari, ſed 
maxime eis fawvere couſtat; non ſolum quod nullas f@minas 
ad ſucceſſionem admittet, ſed multo magis, quod tenorem 
conce//ionis ſemper ſervandum jubzat, bereditatemgue ſe- 
cundum cam deferendam expreſſe jubeat. Craig de Jure 
Feud. 147. | 


B4 a con- 


— 


Recoverſes. 


2 conditional eſtate had iſſue born, his 
eſtate became abſolute by the perform- 
ance of the condition; ſo that it might 
then be aliened, charged with debts or 
any other incumbrances, and forfeited for 
treaſon, 


8. This mode of conſtruing conditional 
fees directly contravened the purpoſes for 
which they were created, and therefore the 
nobility, whoſe conſtant object it was to 
perpetuate their poſſeſſions in their own fa- 
milies, made a more ſucceſsful attempt ta 
obtain this end, by procuring the ſtatute 
de donis conditionalibys, which enacted, that 
where lands were given to a man and the 
heirs of his body, he ſhould not have a 
power of alienating them, nor of defeat- 
ing the ſucceſſion of his own iſſue or of 
the reverſioner. 


No circumſtance can more forcibly evinee 
the power of the ariſtocratical party at that 
time, than the enaCting the ſtatute de donis ; 
it affords the ſtrongeſt arguments to ſhew 
the bondage in which the powerful barons 
at once held both the ſovereign and people. 
The ſtatute of quia emptores had taken place 
by the influence of the crown, for the rea- 

ſons 


Recoveries. 


ſons formerly mentioned, and the ſenti- 
ments of the judges, who certainly took part 
with the people, in reſiſting the pernici- 
ous tendency of perpetuities, may be rea- 
dily collected from the conſtruction which 
they put upon conditional fees, and from 
the alacrity with which they availed them- 
ſelves of a legal maxim to relax the ſtrict- 
neſs of non- alienation, and thereby to give 
the tenants who had performed the con- 
dition, ſuch a dominion over their pro- 
perty as might beſt anſwer the purpoſes of 
civil ſociety. But by the ſtatute de doris, 
the haughty pride and hereditary inde- 
pendence of the nobles were eſtabliſhed by 
the ſacrifice of natural juſtice, natural 
affection, and natural allegiance ; for by 
this ſtatute the tenant in tail could neither 

alienate his eſtate, nor charge it with the 
payment of his debts, with portions for 
his younger children; and, by a very 
extraordinary conſtruction, it was even 


Chap. I. 


held that he could not forfeit it for high Hobart 340. 


treaſon. 


9. Many attempts were made by the 


apt to procure a legiſlative repeal of 
this 


10 | Recoveries. 


Chap. I. this offenſive ſtatute (a) but they were con- 
| ſtantly and ſucceſsfully oppoſed by the great 
barons ; 


(a) We find in the Rolls of Parliament, Vol. 2. 

p- 142, No. 25, that in the 17 Ed. 3. the Commons 
preſented the following petition to the king: Item 
* que Peftlatut de Meſiminſter ſecond ſoit declarer en quel 
1% degree le iſſue en la taille poit alienex.“ to which his 
majeſty anſwers. . La ley en ce cas decea en arrere 
foit tenue deſore.— Sir Edward Ceoke gives the fol- 
lowing account of the ſtatute De Donis, the true 
„ policy of the Common Law was overturned by 
the ſtatute de donis conditionalibus, 13 Ed. 1. which 

« eſtabliſhed a general perpetuity by act of parlia- 
e ment for all thoſe who had or would have it, by force 

« whereof all the poſſeſſions in England in effect were 
« entailed accordingly, which was the occaſion and 

« cauſe of the ſaid, and divers other miſchiefs; and 

de the ſame was attempted, and endeavoured to be 
« remedied, at divers parliaments, and divers bills 

were exhibited accordingly, (which I have ſeen) 

« but they were always on one pretence or other, 

« rejedted. But the truth was, that the lords and 

„% commons knowing that their eſtates tail were not 

© to be forfeited by felony or treaſon as their eſtates 

« of inheritance were before the ſaid act (and chiefly 

ein the time of Henry 3. in the barons war) and find- 

« ing that they were not anſwerable for the debts or 

« ;ncumbrances of their anceſtors, nor did the ſales, 

«« alienations, or leaſes of their anceſtors, bind them 

e« for the lands which were entailed to their anceſtors, 

« they always rejected ſuch bills, and the ſame con- 

8 c 2 **' tinued 
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barons; however, as the inconveniencies Chap. I. 
ariſing therefrom were ſo manifeſt, the in- 
genuity of the judges was continually ex- 
erted in contriving different modes to evade 
it; at length a caſe aroſe in the 12 Edt, 4. 
in which it was in effect determined, upon 
principles which will be explained in a ſub- 
ſequent chapter, that a common recovery 
ſuffered by a tenant in tail hould operate 
as an effectual bar to his eſtate tail, and 
alſo to all the remainders and the reverſion 
depending thereon. From that time com- 
mon recoveries have become extremely 
frequent, and have ever ſince been con- 
ſidered as common aſſurances, by means 
of which, tenants in tail are enabled to diſ- 
poſe of their eſtates tail, or to convert them 
into eſtates in fee ſimple. 


—— 
—ü—: . 7§⏑è 


*« tinued in the reſidue of the reign of Ed. 1. and 
« of the reigns of Ed. 2. Ed. 3. Rich. 2. Hen. 4. Hen. 
« 5. Hen. 6. and till about the 12th year of Ed. 4. 
hen the judges, on conſultation had among them- 
« ſelves, reſolved, that an eſtate tail might be docked 
« and barred by a common recovery, and that by rea- 
1 ſon of the intended recompence the common reco- 
« very was not within the reſlraint of the ſaid perpe- 
e tuity made by the ſaid act of 13 Ed. 1.''———0 Rep, 
40. 6. Sir A. Mildnay's Cafe. 
10, A 
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—— 
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10. A common recovery being a judg- 
ment obtained in a real action, although it 
be fiftitious, yet the ſame mode of pro- 
ceeding muſt be purſued, and all thoſe forms 
ſtrictly adhered to which are neceſſary to 
be obſerved in an adverſary ſuit; for, as 
P:got obſerves, though common recoveries 
are to ſome intents deemed fictitious pro- 


ceedings, yet it is neceſſary there ſhould 
be adores fabulæ. 


The firſt thing therefore requiſite to be 
done, in ſuffering a common recovery, is, 
that the perſon who is to be the demandant, 
and to whom the lands are to be conveyed, 
ſhould ſue out a writ or præcipe againſt 
the tenant of the freehold ; whence ſuch 
tenant is uſually called the tenant to the 
præcipe. 


In obedience to this writ, the tenant of 
the freehold appears in court, either in per- 
ſon or by his attorney; but inſtead of de- 
fending the title of the land himſelf, he calls 
on ſome other perſon, who, upon the ori- 
ginal purchaſe is ſuppoſed to have warranted 
the title, and prays that ſuch perſon may be 
called in to defend the title which he war- 
ranted, or otherwiſe to give the tenant lands 


of 


Recoveries. 


of equal value to thoſe which he ſhall loſe 
by defect of his warranty. This is called 
the voucher, vocatio, or calling to warranty, 


- The perſon thus called to warrant the 
title (who is uſually called the vouchee) ap- 
pears in court, is impleaded, and enters 
into the warranty, by which means he takes 
upon himſelf the defence of the land. The 
demandant then deſires leave of the court 
to imparle or confer with the vouchee in 
private, which is granted of courſe, 


Soon afterwards the demandant returns 
to court, but the vouchee diſappears, or 
makes default; in conſequence of which 
it is preſumed by the court that he had no 
title to the lands demanded in the writ, and 
therefore could not defend them, where- 
upon judgment is given for the demand- 
ant, now called the recoveror, to recover 
the lands in queſtion againſt the tenant, and 
judgment is alſo given for the tenant to re- 
cover againſt the 'vouchee, lands of equal 
value, in recompence for the lands fo 


warranted by him, and now loſt by his 


default, 


This 


Chap. J. 


14 
Chap. I. 
—— 
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This is called the recompence, or re- 
covery in value; but as it is cuſtomary to 
vouch the cryer of the court of Common 
Pleas, who is hence called the common 


vouchee, the tenant can only have a nomi- 
nal recompence for the lands thus recovered 


againſt him by the demandant. 


A writ of habere facias ſeiſinam is then 
ſued out, directed to the ſheriff of the 
county in which the lands thus recovered 
are ſituated; and on the execution and 
return of this writ, the recovery 1s com- 


pleated, 


11. The recovery here deſcribed is with 
ſingle voucher ; but a recovery may, and 
is frequently ſuffered with double, treble, 
or farther voucher, as the am of the 
caſe may require. 


* TY 
In a recovery with double voucher, the 


tenant or proprietor of the land, conveys 
an eſtate of freehold to ſome indifferent per- 
ſon, againſt whom the writ is brought; 
the tenant to the præcipe then vouches the 
proprietor of the land, who vouches over 
the common vouchee. 


12. In 
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12. In every common recovery the de- 
mandant acquires the fee ſimple of the lands 
recovered, although the word heirs be not 
mentioned in the judgment, becauſe the 
writ being brought for the abſolute pro- 
perty or fee ſimple of the lands, if judg- 
ment is obtained, it muſt be for as much 
as was demanded in the writ, and in all 
adverſary ſuits every recoveror recovered 
a fee ſimple. 


16 
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CHAPTER I. 


Of che Writ of Entry. 


13. IT appears from the preceding chap- 


ter, that the following circumſtances 
are requiſite to the validity of a common 
recovery: Firſt, that a proper writ be ſued 
out : Secondly, that the perſon againſt 
whom the writ is brought, be actual te- 
nant of the freehold: Thirdly, that ſuch 
tenant do vouch over ſome other perſon: 
Fourthly, that judgment be given ſor the 
demandant againſt the tenant, and for the 
tenant againſt the vouchee: And, Fifthly, 
that the recovery be executed by the ſhe- 
riff of the county in which the lands lie. 
We ſhall now proceed to explain more par- 
ticularly thoſe different circumſtances, 


A common recovery being a judgment 
in a real action, it cannot of courfe be re- 
gularly commenced without a proper ori- 
ginal writ; however, if a recovery is ſuf- 
fered without an original writ, it is not ab- 
ſolutely void, but only voidable. 

A com- 


Recoverles: 

14. A common recovery may be ſuffered 
on any writ, by which lands are demanda- 
ble, but the writ which is now uſually ſued 
out for that purpoſe is a writ of entry fur 
diſſeifin in the nature of an aſſize, which is 
properly grounded on a diſſeiſin done to 
the demandant himſelf; it may be brought 
in the per, the per and the cui, or the poſt, 


and in common recoveries it is always 
brought in the pop. 


The reaſon why this writ was choſen for 
the purpoſe of ſuffering common recoveries 
was, becauſe the tenant'may, in this ſpecies 
of action, vouch at large, and is not bound 
to vouch within the degrees of the per, the 
per and the cui, or the pot; ſo that it is 
the ſafeſt action for purchaſers, who need 
not fear writs of error for wrong or illegal 
vouchers. In this writ the demandant al- 
ledges, that the tenant has no legal title to 
the land, but came into poſſeſſion of it af- 
ter one A. B. had turned out the demand - 
ant. 


15. When a recovery became a com- 
mon aſſurance, the king by that means fre- 
quently loſt his fines for alienation; but 


by the ſtature 32 Hen. 8. c. 1. J. 15. it was 


Vor, II. C enacted, 


Chap. II. 


Booth Real 
Actions 176. 
2 Inſt. 154. 


2 Rol. Rep. 
67. 


Dormer's 
Caſe, 5 Rep. 
40. S. C. 
Poph. 22. 


parties, et confenſus tollit errorem. Beſides, 
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enacted, that fines for alienation ſhould be 
paid upon obtaining writs of entry in the 
Paſt for fuffering common recoveries. 


16. The writ on which a recovery is ſuf- 
fered ought to be ſimilar in every reſpect 
to a writ Which is ſued out for the purpoſe 
of commencing an adverſary ſuit. The 
courts, however, make a diſtinction be- 
tween a breve adverſarium and a breve ami- 
cabile, and will conſtrue the latter in a much 
more favourable manner than the former. 


Thus where a writ of error was brought 
to reverſe a common recovery, which had 
been ſuffered on a writ of entry in the poſt 
of a manor, and of a yearly rent or penſion 
of four marks, and alfo of an advowſon. 
one of the errors aſſigned was, that a writ of 
entry in the peſ, does not lie of an advowfon, 
But it was unanimouſly determined, that 
the judgment fhould be affirmed, becauſe 
a common recovery. was not to be com- 
pared to a judgment in an adverſary ſuit, as 
it is by uſage and cuſtom become a com- 
mon aſſurance and conveyance of lands, 
and is had by the mutual conſent of the 


if 
4 
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if it were otherwiſe, no recovery could be Chap. Il. 
ſuffered of an advowſon or common in | 


groſs, or of many other things which would 
be highly/inconvenient. 


17. So, where a writ of entry bore date Barton's caſe, 

1 Mar, 7 Eliz. and the return was made die ps ago 
Lung quarta Septemana quadrageſime proxim. 483, 
futur. the ſaid firſt day of March, being the 

firſt week of Lent, 7 Eliz. and upon this it 

was inferred, that the tenant was not to ap- 

pear until Menday in the fourth week of Lent, 

8 Eliz. which was a long time after the 

voucher appeared and vouched over. But 

it was determined by the whole court, that 

the original writ ſhould be taken as it was 

written, to be returnable on Monday in the 

fourth week of the ſame Lent, 7 Eliz. for 

it ſhall be taken (as it is written ſhortly) in 

ſuch a manner as to make the recovery 

good. 


18. A common recovery was ſuffered, Anonymous 
but no writ of entry was filed; in conſe- Liit. Rep. 


quence of which, a writ of error was“ 

brought: it was moved that it might be ex- 
amined, whether any writ of entry had | 
been filed or not : but the court denied it, 
though if it appeared upon record that a 
C2 Writ 
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R Chap. II. 
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writ had been filed, then they would con- 
ſider, whether a new writ ſhould: be filed 
or not; and it was ſaid, that if a recovery 


was exemplified purſuant to the ſtatute. 23 
Eliz. though ſome part of it was loſt, yet 


it would be aided, 


H. Black. R. 
vol. 1. 526. 


19. By a rule of the court of Common 
Pleas made Trin. 30 Gee. 3. It is ordered 
te that from and after the firſt day of Mich, 
ce Term, then next enſuing, in every com- 
c mon recovery wherein the vouchee og 
* vouchers ſhall perſonally appear at the 
ce bar of that court for the purpoſe of ſuf- 
* fering ſuch recovery, the writ of entry 
ce ſhall be ſued out, and produced at the 
ce time of the recording of the vouchee's 
* or voucher's appearance at bar, at the 
e foot of the Præcipe in ſuch recovery,” 
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CHAPTER III. 
Of the Tenant to the Præcipe. 


20. A Common recovery being a real Reaſons why 
action carried on through all its 44. pin © 
forms, it is abſolutely neceſſary, that the Gould baue 
perſon againſt whom the writ of entry is dat rag 
brought, ſhould have an eſtate of freehold, 
by right or by wrong, in the lands to be 
recovered, either at the time when the 
writ is purchaſed, or at leaſt before judg- 
ment is given; becauſe, if he has not the 
freehold, it will not be in his power to re- 
ſtore the lands as the writ directs. And in 
common recoveries, there is an additional 
reaſon ; becauſe, as the demandant car. re- 
cover nothing againſt the tenant, unleſs the 
tenant has the freehold, fo the renant can 
have no recompence in valve againft the 
vouchee, in conſideration of what he has 
loſt; for until the demandant ſues out ex- 
ecution againſt the tenant, the tenant can- 
not have execution againſt the vouchee ; 
and if the tenant has nothing in the land, 
no execution can be ſued againſt him, nor 
C 3 Can 
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can any recovery in value be had over; con- 
ſequently there will be no recompence to 
bind him, and the recovery will he no bar. 


21. If the tenant to the precipe acquires 
the freehold at any time before judgment 
is given, it will be ſufficient, 


Thus in ejectment it appeared by a ſpe- 

cial verdict, that the tenant to the præcipe 
had not acquired the frechold until after 
the tete of the writ of ſummoneas ad war- 
rantizandum ; ſo that he was not ſeiſed of 
the freehold at the return of the writ of 
entry, 


The Court of Common Pleas deter- 
mined that the recovery was valid. A 
writ of error was brought in the Court 
of King's Bench, and it was contended 
on the part of the plaintiff in error, that 
the recovery was void, becauſe although 
a common recovery was a common aſ- 
ſurance, yet it had forms peculiar to it- 
ſelf which ought to be obſerved. In ſuppo- 
ſition of law, the tenant ought to have the 
lands at the time of ſuing out the writ, other- 
wiſe he cannot render them as the writ ſup- 
poſes. The court ſuppoſes the tenant to be 


ſeiſed of the lands, otherwiſe to what purpoſe 
are 
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are the lands demanded from him? The 
voucher ſuppoſes that the tenant has ſeiſin 
- of the lands, for it would be abſurd that the 
tenant ſhould vouch another perſon to war- 
rant lands to him which he has not.—On 
the other ſide it was argued, that in all caſes 
of adverſary actions, although the ' perſon 
againſt whom the writ was brought was 
not tenant at the time of the ee, but be- 
came tenant before the return, it was ſuf- 
ficient. If the tenant to the præcipe was 
not ſeiſed at the return of the writ, he might 
avoid it by pleading non-tenure ; if inſtead 
of that he vouched over, then he admitted 
the writ to be good as to himſelf, but ſtill 
the vouchee might counterplead the te- 
nancy; if he did not, the recovery would 
be good by eſtoppel againſt the parties to 
it; however, in ſuch a caſe, the renant to 
the precipe could not recover over in value, 

becauſe he had loſt nothing; but if the te- 
ant acquired the lands after the voucher, 
and judgment was given againſt him, it 
would bind the land; and as the tenant had 
loſt the land, he would recover in value 
againſt the vouchee: ſo that the recovery 
would be effectual. 


„ This 


7a 43 
Chap. III. 
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This being the law in adverſary ſuits, it 
ought certainly to be ſo in common reco- 
veries, which the judges take notice of as 
common aſſurances, and which they will 
always ſupport, if poſſible. 


It was adjudged that this recovery was 
good ; and Lord Chief Juſtice Holt ſaid, 
the general rule was, that ifthe tenant to the 
precipe acquired the freehold at any time 
before the judgment was given, it was ſuf- 
ficient, becauſe it cannot then be ſaid, that 
the recovery was had againſt a perſon who 
had nothing in the lands; and it was not 
enough in a counter-plea of voucher to ſay, 
the voucher had nothing in the lands at the 
time of the voucher, without adding nec 
unguam poſtea ; therefore a writ might be 
made good by a ſubſequent purchaſe, ſo 
might a voucher ; which was the more 
reaſonable, becauſe the demandant might 


have a good cauſe of action, although the 
tenant had not the land whenhe commenced 


his ſuit; ſo that it was ſufficient in law if 


the tenant had the land to render at any time 


before judgment, 


'The ſtat. 14 Geo. 2. which will be ſtated 
at * end of this chapter, has obviated all 
objections 
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objections of this kind againſt the tenant to 


22. If the tenant to the præcipe has the 
freehold at the time when judgment is given, 
although his eſtate be afterwards defeated, 
yet the recovery will be good. 


Thus where land was given to an alien in 
tall, remainder over to another in fee: the 
alien ſuffered a common recovery, and died 
without iſſue. — All this was found by office, 
and it was contended, that the alien was 
not tenant to the Jand when the recovery 
was ſuffered; but the court held the con- 
trary, that the recovery was good, 


23. It has ſometimes been doubred in 
practice, whether upon the death of a per- 
ſon whoſe widow is intitled to dower, the 


heir can ſuffer a recovery before aſſgn- 


ment of dower. No caſe of this kind has 
ever, I believe been determined; but it 


| follows from the principles laid down by 


 —— — 


Ch. B. Gilbert, that ſuch a recovery would 
be good, for he ſays the law caſts the free- 
hold on the heir, immediately upon the 
death of the anceſtor; but the law does 

not 


Chap. III. 
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not caſt dower on the wife, ſhe takes it by 
her own act. It is true that when the wi- 
dow is endowed, the poſſeſſion that the law 
caſts on the heir is avoided, and the widow 
is conſidered as being in, from the death 
of her huſband ; but ſtill the heir had the 
freehold until dower was aſſigned, which is 


| ſufficient to ſupport the recovery. 


24. Although a perſon has acquired the 
freehold by diſſeilin, yet he will be a good 
tenant to the præcipe; and in all caſes where 
the validity of a common recovery is con- 


teſted, the court will ſuppoſe that there 


was a good tenant to the præcipe, if nothing 
appears to the contrary. a 


25. If a writ of entry is brought againſt 
the tenant of the freehold and a ſtranger, 
the recovery will be valid, for the recom- 
pence in value will go to the perſon who 
has really loſt the eſtate. 


26, If there be two joint-tenants of a 
manor, and a writ of entry of the whole 
manor is brought againſt one of them, on 
which a common recovery is ſuffered, it 


will only be good for the moiety of the 


perſon againſt whom the writ was brought; 
but 
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but as to the other moiety, it will be void 
for want of a tenant to the precipe. 


27 
Chap, III, 
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27. As it is abſolutely neceſſary that the | 


tenant to the præcipe ſhould have an eſtate 
of freehold, it follows, that no perſon who 
has not an eſtate of freehold, can of himſelf 
ſuffer a common recovery, becauſe he can- 
not convey a freehold, to the perſon againſt 
whom the writ is to be brought. 


Thus where a leſſee, pour auter vie, 
made a leaſe for ſixty years, and died, in 
the life-time of the ceſtui que vie, the per- 
ſon in reverſion, being tenant in tail, ſuf- 
fered a common recovery, which was held 
erroneous for want of a good tenant to the 
precipe ; for upon the death of the tenant, 
pour auter vie, the freehold was caſt on the 
tenant for years ; ſo that he, or ſome per- 
ſon claiming under him, ought to have been 


tenant to the precipe. 


28. So where lands were limited to Sir 
Robert Dormer for ninety-nine years, if he 
ſhould ſo long live, remainder to truſtees 
and their heirs, to preſerve contingent re- 
mainders, remainder to his firſt and other 

ſons 
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ſons in tail male. Sir Robert having iſſue 
a ſun, Fleetwood Dormer, 'they both joined 
in levying a fine to make a tenant to the 
precipe, and then fuffered a common re- 
covery. The principal queſtion in this 
caſe was, whether the frechold paſſed to 
the rruſtees, there being a conſiderable er- 
ror in the words by which the remainder 
was limited to them? And the court hav- 
ing determined, that the freehold did pals 
to the truſtees, they concluded that the re- 
covery was void; for if it was conſidered 
as the recovery of Robert Dormer, it was 
void, becauſe he being only tenant for years 
could not give a freehold to another, with- 
out which there could not be a good tenant 
to the precipe; for, to make him fo, he 
muſt have a f;cehoJd in him. And taking 
it as the recovery of Fleetwood, the ſon, it 
could not be good, the freehold being 
in the truſtees, and not in him, he hav- 
ing only a remainder expectant on the 
determination of their eſtate. And as to 
the fine levied by Robert Dormer and Fleet- 
<vood, it ſtood thus: conſidered as the fine 
of Robert, it was void for want of a free- 


hold, it being ſettled beyond all doubt, that 


a fine by tenant for years, operates nothing 
and was abſolutely void: and conſidered as 
the 
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the fine of Fleetwood, it was equally ſo for 
want of a freehold in him, it being equally 
clear that none can levy a fine but he who 
has a freehold in poſſeſſion, ; 


29. It has been long ſettled, that a de- 
viſe to executors for payment of debts, and 
until debts are paid, only gives the execu- 
tors a chattel intereſt in lands thus deviſed, 
and therefore does not prevent the diſpoſal 
or deſcent of the freehold ; fo that if after 
ſuch a deviſe the teſtator gives the ſame 
lands to a perſon for life, the freehold will 
veſt in ſuch deviſee immediately on the 
death of the teſtator, and he will be enabled 
to make a good tenant to the præcipe. 


30. So if a teſtator gives his executors 
full power to receive the meſne profits of 
his eſtates in a particular place, upon truſt 
to pay his debts, and afterwards deviſes 
thoſe eſtates to a perſon for life, the free- 
hold will become veſted in ſuch deviſee on 
the death of the deviſor, and he may make 
a good tenant to the præcipe. 


Thus where Sir Michael Armyne being 
ſeiſed* in fee of ſeveral eſtates in the counties 
of Huntingdon, Lincoin, &c, made his will, 

| | and 
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and thereby deſired, that his executory 
would take care to ſee all his debts and le- 
gacies paid by making ſale of his perſonal 
eſtate; and as his debts were great, he de- 
viſed to his executors all his manors and 
lands of Cherry Orton and Botolph Bridge, 


to be by them ſold for the moſt that could 
be got, and the monies ariſing from ſuch 


ſale diſpoſed of in the payment of his debts 
and legacies, And leſt both his perſonal 
eſtate and the monies to ariſe from ſuch ſale 
ſhould not be ſufficient, the teſtator gave 


his executors full power to receive the 


meſne profits of his whole eſtate, lying in 
Pickworth and Willoughby, in the county 
of Lincoln, The teſtator then deviſed the 
ſaid manors of Pickworth and Willoughby, 
after ſuch time as his debts and legacies 
ſhould be paid by the rents and profits 
thereof, to Evers Armyne, Eſq. for his life, 
without impeachment of waſte; and in caſe 
the ſaid Evers Armyne ſhould have any iſſue 
male, then to ſuch iflue male and his heirs 
for ever, and after the deceaſe of the ſaid 
Evers Armyne, in caſe he left no iſſue male, 
then after ſuch time as his debts and lega- 
cies were fully paid, he deviſed the manor 
of Pickwcrth to Thomas Style in fee, Evers 
Armyne, the deviſce, having got into poſ- 

a ſeſſion 
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ſ{:Mion of the ſaid manors of Pickworth and 5 ap. III. 


Willougbby, ſuffered a common recovery 
of them before the debts were paid, and de- 
clared the uſes thereof to himlclt in fee. 


This caſe having been heard in the 
Houſe of Lords, the judges were directed 
to give their opinions, Whether the 
ce eſtate for life was veſted in Evers Ar- - 
ce nyne at the time of the recovery, before 
ce all the debts were paid, ſo that he could 
© make a good tenant to the precipe *” 
And the Lord Chief Juſtice of the court 
of Common Pleas, in the name of all the 
judges who had conſulted together, de- 
livered their unanimous opinion, © That 
te the eſtate for life was veſted in Evers Ar- 
ce nyne at the time of the recovery.” 


31. It is not only neceſſary for a perſon, 
who ſuffers a common recovery, to have 
an eſtate of freehold in the lands, but it is 
alſo neceſſary that it ſhould be an eſtate in 
poſſeſſion ; for the perfon againſt whom 
the writ is brought muſt be actual tenant 
in poſſeſſion of the freehold, at the time 
when judgment is given; ſo that it fre- 
quently happens, that perſons who are in- 


titled to eſtates of inheritance in lands, are, 
notwith- 
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notwithſtanding, difabied from ſuffering 
common recoveries of them, in conſe- 


quence of their not having a freehold in 
poſſeſſion. 


This happens in two inſtances: 1ſt. 
where the lands are let out on leaſes for 
lives; 2dly, when there is an eſtate for 
life prior to their eſtate of inheritance. 


32. Before the ſtatute of quia" emptores, 
ſubinfeudations, whereon rents and ſervices 
were reſerved, did not prevent a writ of 


entry from lying againſt the freeholder of 


the ſeignory; when common leaſes to 
farmers for one or more life or lives reſerv- 
ing rent came in uſe, they reſembled ſub- 
infeudations, and therefore ought not to 
have prevented the precipe from being 
brought againft the- owner of the freehold 
under which the leaſes were granted; but 
it was, however, thought neceſſary, and 
became uſual, for the perſon who intended 
to ſuffer a recovery to get conditional ſur- 
renders from the tenants for lives, in order 
to become ſeiſed of a freehold in poſſeſſion, 

and be thereby enabled to make a good 
tenant to the præcipe. 


2 33. This 
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33. This practice being productive of ſe- 
veral inconveniences; the leſſees for life 
being ſometimes unwilling, and frequent- 
ly unable, from want of age or underſtand- 
ing, to make ſuch ſurrenders, and it being 
in ſome inſtances doubtful in whom ſuch 
leaſes, for lives were veſted. The ſtatute of 
14 Geo. 2. c. 20. Reciting that ſeveral 
leaſes had been and were likely to be made of 
honours, caſtles, manors, lands, tenements, 
and hereditaments, for one or more life or 
lives, under particular rents thereby reſerv- 
ed and to be reſerved, and that procuring 
ſurrenders of ſuch freehold leaſes or the 
tenants thereof to join, frequently occaſion- 
ed great trouble, difficulty and expence to 
tenants in tail. It is therefore enacted /. 1. 
de That all common recoveries, ſuffered, 
e or to be ſuffered, in his majeſty's court of 
&« Common Pleas at Yefmin/ler, or in any 
e other court of record in the principality 
ce of Wales, or in any of the counties pala- 
© tine, or in any other court having juriſ- 
te dicton of the ſame, of any honours, caſ- 
te tles, manors, lands, tenements, or here- 
ce diraments, without any ſurrender or ſur- 
cc renders of ſuch leaſe or leaſes, or without 


ce the concurrence, or any Conveyance or aſ- 
Vor. II. * « ſurance 
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te ſurance from ſuch leſſee or leſſees, in or- 
te der to make good tenants to the writs of 
ce entry, or other writs whereupon ſuch re- 
&« coveries have been, or ſhall be had or 
ce ſuffered, ſhall be as valid and effectual in 
te law, to all intents and purpoſes whatſo- 
« ever, as if ſuch leſſee or leſſees, or any 
te other perſon or perſons claiming un- 
ce der him, her, or them, had conveyed, 
* or joined in conveying, or ſhall convey, or 
ce Join in conveying, a good eſtate of free- 
ce hold to ſuch perſon or perſons as has, or 
« have been, or ſhall become tenant or te- 
te nants to ſuch writs of entry, or other writs, 
* whereupon ſuch common recoveries have 
« been, or ſhall be ſuffered.” 


34. Although this ſtatute has made the 
ſurrender of leaſes for lives unneceſſary, yet 
it does not extend to eſtates for life which 
are prior to the eſtate of which a recovery 
is intended to be ſuffered. — Such eſtates 
muſt therefore ſtill be ſurrendered to the 
perſon againſt whom the writ of entry is. 
brought, for this caſe is expreſsly excepted 
in the ſtatute 20 Geo. 2. c. 20. /. 2. by which 
it is provided, © That nothing in that act 
** contained ſhould extend, or be conſtrued 
ce to extend, to make any common recove- 

3 © ries 
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© ries valid and effectual in law, unlefs the 
te perfon or perſons intitled to the firſt 
« eſtate for life, or other greater eſtate (in 
* caſe there was no ſuch eſtate for life in 
* being) in reverſion or remainder, next 
© after the expiration of fuch leaſes, has or 
* have, by ſome lawful act or means, con- 
ce veyed or aſſured, or joined in conveying 
<* or aſſuring, or ſhall, by ſome lawful act 
« or means, convey or aſſure, or join in 
te conveying or aſſuring an eſtate for life, at 
te the leaſt, to ſuch perſon or perſons 
« as has or have been, or ſhall become 
ce tenant or tenants to the writs of entry, or 


* other writs whereupon ſuch common re- 
e coveries have been or ſhall be ſuffered.” 


35. The prior eſtate for life ought to be 
ſurrendered to the perſon who has the re- 
mainder or reverſion before he makes a 
tenant to the præcipe; but if the ſurrender 


is made after the execution of the deed, by 
which the lands are conveyed to the perſon 
who is to be tenant to the præcipe, it muſt 
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then be made to him, otherwiſe it will be 


void, becauſe the perſon who is to ſuffer 
the recovery has then no reverſion in him 
for the ſurrender to operate upon. 
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36. Common recoveries having been 
long conſidered as common aſſurances of 
lands, and in the nature of conveyances by 
conſent, the judges have, in conſequence 
of particular circumſtances, ſometimes pre- 
ſumed that the tenant for life had ſurren- 
dered his eſtate, although a ſurrender was 
not actually proved. 


37. Thus where the poſſeſſion has accome 
panied a recovery for a long time, the court 
will preſume a ſurrender by the tenant for 
life to make a tenant to the præcipe. 


In an ejectment upon a trial at bar for 
lands held in ancient demeſne, a recovery in 


the court of ancient demeſne was produced, 8 . 
which had been ſuffered a long time before, 
and the poſſeſſion had gone accordingly, z; 


It appeared, that part of the land was leaſ- 
ed for life, and the recovery was by the per- 
ſon in reverſion; ſo that there was no te- 
nant to the præcipe. But the court ſaid, 
that as the poſſeſſion had gone with the 
recovery for ſo long a time, they would 
preſume a ſurrender; as in an appropri- 
ation of great antiquity, a licence has been 
preſumed, although none appeared. 


38. So 
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38. So where collateral evidence has been 
given of a ſurrender by a tenant for life, the 
recovery has been deemed good. 


Upon a trial at bar, the leſſor of the 
plaintiff claimed under an old intail in a fa- 
mily ſettlement, and part of the eſtate ap- 


peared to be in jointure to a widow at the 


time her ſon ſuffered a common re- 
covery. The defendant who claimed 
title under the recovery not being able to 
ſhew a ſurrender of the mother's life eſtate, 
it was inſiſted that there was no tenant to 
the præcipe, as to that part; ſo that the re- 


mainder, which the leſſor of the plainti& 
claimed, was not barred, 


To obviate this objection, it was inſiſted 
by the defendant, that after ſo long a time 
had elapſed, a ſurrender ſhould be preſumed 
according to the doctrine laid down in the 
caſe of Green v. Froud; and to fortify this 
preſumption, they offered to produce in 
evidence the debt book of Mr. Edwards, 
an attorney at Briſtol, then a long time 
dead, wherein he had charged 32 /. for ſuf- 

fering the recovery, two articles of which 
charges were, for drawing a ſurrender of the 
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Chap, , mother's eſtate 20 5, and for ingroſſing two 
parts thereof 205. and that it appeared by 
the book, that the bill had been paid. This 
being objected to as improper evidence, 
the court were of opinion that it ſhould be 
allowed; for it was a circumſtance materi- 
al upon the enquiry into the unreaſonable- 
neſs of preſuming a ſurrender of the wi- 
dow's life eſtate, and could not be ſuſpected 
of having been done for this purpoſe. If 
Edwards had been living, he might un- 
doubtedly have been examined; and after 
his death this was the next beſt evidence, and 
it was accordingly read ; after which the 
courtdeclared, that without this circumſtance 
they would have preſumed a ſurrender, and 
deſired it might be taken notice of, that they did 
not require any evidence to fortify the preſump- 
tion after ſuch a length of time. 
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39. But where there is no reaſon or 
ground to found a preſumption, that the 
tenant for life had ſurrendered his life 
eſtate, and where the poſſeſſion has not gone 
with the recovery, the court will not pre- 
ſume that ſuch a ſurrender was made. 


Goodtitle ex 5 i a ; 
dem. Bridges G. R. Bridges being tenant in tail of a 


of cheap conſiderable eſtate, whereof he was in pol- , 


2 Burr. 1065. ſeſſion 
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ſeſſion of ſome part, the remainder being 
held by a widow, on whom it had been 
ſettled for life, for her jointure, and who 
was then in poſſeſſion of it, ſuffered a com- 
mon recovery of the whole eſtate tail, 
uſing ſuch deſcriptions as were ſufficient to 
include the whole eſtate tail, and then ſet- 
tled it on the Duke of Chandos. 


Upon the death of G. R. Bridges, the 
Duke of Chandos entered into poſſeſſion of 
all the eſtate, except the part of which the 
widow was in poſſeſſion, and upon her 
death, he took poſſeſſion of that part alſo. 


An eje&tment was brought againſt the 
Duke of Chandos by James Bridges the re- 
verſioner, for that part of the eſtate tail 
whereof the window was in poſſeſſion, at 
the time when the recovery was ſuffered ; 
upon the ground that there was no ſurren- 
der of the widow's life eſtate : the Duke of 
Chandos being unable to give any ſort of 
evidence of an aual ſurrender, his counſel 
inſiſted at the trial that a ſurrender of the 
widow's life eſtate ought to be preſumed 
after ſo long a time, even though they 
ſhould not give any evidence whatſoever of 
ſuch a ſurrender; but Mr. Juſtice Noel, 
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who tried the cauſe, was of opinion, that a 
ſurrender of the tenant for life could not 
be preſumed, when no ſort of evidence had 
been given to make ſuch a fact in the leaſt 
probable; and when the poſſeſſion had not 
gone with the recovery, but had continued 
in the tenant for life until the time of bring - 
ing the ejectment, and accordingly he di- 
rected the jury to find for the plaintiff, 


Upon this direction a motion was made 
for a new trial. The defendant's counſel 
relied on the caſes of Green v. Froud, and 
Warren ex dem. Webb v. Grenville, men- 
tioned in the preceding pages. 


On the other ſide it was argued for the 
plaintiff, that there could be no preſump- 
tion without ſome facts to ground it upon. 
In the caſe of Mr. Grenville, there was a 
very ſtrong preſumption ariſing from the 
articles in the attorney's bill, the proof 
whereof the court allowed to be entered in- 
to, and received ſatisfaction from it; and 
that there was no caſe where a preſumption 
of a ſurrender had been raiſed, without 
poſſe ſſion accompanying and following the 
recovery. 


In 
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In the caſe of Froud v. Green, upon which Chap. III. 
Mr. Grenville's caſe was ſaid to be grounded, * 
there was a poſſeſſion which had followed the 
recovery for a long time, and that was the 
very reaſon there given for the courts form- 
ing the preſumption which they then made. 
That the rule in all the caſes cited, and in all 
caſes of this kind, muſt in reaſon and com- 
mon ſenſe, neceſſarily be underſtood to re- 
late to the length of time which has elapſed 

Vince the tenant in tail's coming into poſſeſſion, 
and not to the length of time ſince the ſuf- 
fering of the recovery, The out-ſtanding 
life eſtate, during the life of the widow, 
forms the ſtrengeſt preſumption that ſhe did 
not ſurrender the eſtate ; beſides, it did not 
at all appear from the judge's report that G. 
R. Bridges, the tenant in tail in poſſeſſion of 
all the reſt of the eſtate, and of which he had 
power to ſuffer a recovery, ever meant or in- 
tended to ſuffer a recovery of theſe ſettled 
lands, which he had no power to do; he had 
other lands upon which the recovery opera- 
ted, and there was no reaſon to imagine that 
he meant to include theſe lands, or that he 

_ ever attempted to procure a ſurrender of 
them, 


Lord Mansfeld. “ I was counſel in the 
* caſe of Mir, Grenville reported by Strange, 
« and 
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te and I remember very well that the point 
© of evidence was ſtrongly litigated; the at- 
ce torney, who had been concerned in the 
ce tranſaction of the common recovery, was 
« one Edwards of Briſtol, who had been then 
ce Jong dead: the entry in his bill book was 
te made at the time of the tranſaction, and a 
© receipt had been given upon the bill which 
* contained the articles for dratwing and en- 
& graſſing the ſurrender ; ſo that there was po- 
e ſitive proof in that caſe of an actual ſurren- 
eder: and there the jointreſs had been dead 
* avaſt number of years, and the perſon who 
6 ſuffered the recovery, and his ſon after 
© him, had both of them, during their re- 
e ſpective lives, ſufficient opportunity to 
e have ſet it right after they came into poſ- 
« fefſion, if they had known or ſuſpected it 
* to have been defective, which certainly 
« formed a preſumption that it was regular, 
te and not defective.— I am confident that 
« al] the court did, or intended to do in 
&« that caſe, was only to take care that it 
« ſhould be underſtood, that they did not 
te mean to ſhake the authority of any one 
cc caſe which had been founded upon pre- 
© ſumption, and that they would not require 
ce poſitive proof of a ſurrender, in any caſe, 
| «© where 
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© where there was ſufficient preſumption of 


« jt, Sir J. Strange's report is incorrect, 


ee conſidered as a foundation for a principle 
te or rule of property, though it might be 
© enough to ſerve the taker of ſuch a note 
« for a memorandum to refreſh his own re- 
ce collection; if that be ſo, then conſider the 
te preſent caſe upon principles. There are 
te two ſorts of preſumption; one, a pre- 
© ſumption of law, and not to be contradict- 
© ed; the other a ſpecies of evidence, which 
* Jatter muſt have a ground to ſtand upon; 
« ſomething from whence it is to ariſe, 


ce It is now fully ſettled and eſtabliſhed, 
« that a tenant in tail may, if he pleaſes, 
ce either turn his eſtate tail into a fee ſimple, 
ce or alienate it for his own benefit, by ſuf- 
te fering a common recovery; but he muſt 
ce have a ſufficient eſtate, and power to 
te qualify him for ſuffering ſuch a reco- 
« very; he muſt either be tenant in tail 
« 1n poſſeſſion, or he muſt have the con- 
© currence of the ſreeholder, who claims 
« under the ſame ſettlement. 


« This principle is adhered to by the 
ce ſtatute 14 Geo. 2. c. 20. the tenant for 
te life, whoſe conſent is neceſſary to the 


c tenant 
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| Chap. III. « tenant in tail in remainder, to enable 
| him to cut off the intail, is not the leſſee- 
* of the land under a beneficial leaſe, but 
the original tenant for life, claiming un- 
4 eder the ſame family ſettlement, and- hav- 
| ce ing a life eſtate ſettled upon him prior, 
1 « in order of ſucceſſion, to the other's re- 
l « mainder in tail. 


«© Where a perſon has a power to ſuffer 
a recovery, and thereby bar his eſtate 
&« tall, omnia preſumuntur rite & ſolemniter 
acta, until the contrary appears; and it 
eis reaſonable that it ſhould be ſo: but if 


te the contrary appear, then there is an end 
* of ſuch preſumption, 


r * This was the caſe of the Earl of Suf- 

mouth v. falk's recovery, upon a trial at bar in this 

res Tokens court, in Eaſter term, 1747 ; there the 

2 Stra. 1267, „ contrary did appear, and the preſump- 
« tion was thereby deſtroyed ; there were 
© blundering deeds actually produced, 
© which appeared clearly to be wrong; 
« and it was manifeſt, upon the evidence 
« diſcloſed, that there was not a good 
© tenant to the præcipe: it was therefore 
„ impoſũble for the court, in that caſe, to 
« preſume that there was a good tenant 7 
the ęrœcipe. 


cc But 
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« But if a man has power to ſuffer a re- 
* covery, that is a ſolid and reaſonable 
te ground for preſuming that all was done 
« rightly and regularly, unleſs ſomething 
ce to the contrary ſhall appear. 


« Where the freeholder is a truſtee for 

« the tenant in tail himſelf, and under his 
te power and direction, it is a reaſonable 
te and juſt cauſe for prefuming, that every 
te thing was regularly tranſacted ; ſo where 
te the perſon or perſons intereſted to object 
* againſt the validity of a recovery have 
« had opportunity to make objections to 
eit, but inſtead of doing ſo, have ac- 
« quieſced under it, and. not diſputed its 
« validity, this forms a preſumption that 
all was right and regular, But there 
« can be no preſumption in the nature of 
* evidence, in any caſe, without ſomething 
*« from whence to make it, ſume ground 
te to found the preſumption upon; whereas 
here is abſolutely nothing from whence 
eto preſume a ſurrender: the ſingle pre- 
e tence to any the leaſt ground of pre- 
te ſumption, in the preſent caſe, can only 
ce be this, that no tenant in tail in re- 
* mainder would ſuffer a recovery, with- 
te out firſt getting a {urrender of the life 
| <« eſtate, 
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ce eſtate, in order to make it valid and ef- 
ce ſectual. But even that ground, flight as 
* it is, will not hold in the preſent caſe ; 
« for it does not at all appear, upan the 
e report of the judge, that G. R. Bridges, 
* who ſuffered the recovery in queſtion, 
© had the leaſt intention whatſoever to in- 
« clude thoſe particular lands in the reco- 
« very which he ſuffered, and which he 
ce had full power in himſelf alone to ſuffer, 
ce of all the reſt of the eſtate whereof he 
* was at that time tenant in tail in poſſeſ- 
« ſion. He was then in poſſeſſion of the 
* manor of Keyn/ham, and of other lands in 
* Keynſham, ſufficient to anſwer the gene- 
e ral deſcriptions uſed in the recovery, he 
* muſt probably know, or have been in- 
e formed by his counſel or agents, that he 
* had no ſuch power over the ſettled parts, 
* without obtaining a ſurrender of the life 
« eſtate; he might perhaps be ſatisfied that 
ec he could not obtain a ſurrender of the 
ce life eſtate, or he might have attempted 
ce to obtain it, and failed in ſuch attempt. 


ce Tf the mere fact of a remainder-man 
ce in tail's ſuffering a recovery was alone 
“ ſufficient to ground a preſumption of a 
* ſurrender of the life eſtate; it would be 
: cc in 


Recoveries: 


« jn the power of every remainder-man in 
te tail to bar the eſtate tail, notwithſtanding 
« the tenant for life ſhould abſolutely re- 
« fuſe to join with him in ſuffering a re- 
ce covery; it is therefore neceſſary that 
ce there ſhould be facts and circumſtances 
te to ground a preſumption of ſuch a ſur- 
* render upon: whereas in the preſent 
« caſe it is ſo far from being reaſonable 
« to preſume that there was ſuch a ſur- 


© render from the jointreſs, that there are, 


© on the contrary, many reaſons to induce 
« a ſuſpicion that there was not ſuch a ſur- 
te render; ſhe might have more regard for 
« James Bridges than for George; ſhe might 
* think it wrong or unkind to hurt the re- 
« yerſioner, or even whim and peeviſhneſs 
e might prevent her from interfering : 
te there is no defining the various reaſons 
ce ſhe might have to hinder her from ſur- 
« rendering her life eſtate for ſuch purpoſe. 
« Mr. George Bridges being therefore only 
© tenant in tail in remainder, and the life 
ce eſtate under the ſame ſettlement, ſtill 
e ſubſiſting at the time of his ſuffering the 
© recovery, it is clear that he had no power 
* to alien or to bar, And there 1s nothing, 
from whence to preſume a ſurrender of 
« the life eſtate to enable him to do ſo. 

< If 
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e If he had any power to bar or alien, 
© then indeed no preſumption could have 
te been too large, in order to prevent ſlips 
ce in legal forms and methods of convey- 
te ance, and to effectuate the intention of a 
« perſon who had a legal right to do ſuch 
4e an act. 


No argument can be drawn in the pre- 
te ſent caſe from length of time, becauſe 
te the ejectment was brought immediately 
ce upon the death of the jointreſs.“ 


The court were all clear and unanimous, 
that there was no colour for objecting to 
the judge's direction. 

At the ſitting of the court the next 
morning, Lord Mansfield mentioned this 
caſe again: he ſaid he had looked into his 
own notes of the caſe of Warren, on the 
demiſe of ebb, againſt Grenville, where 
the recovery was of forty years ſtanding : 
and the court did lay it down in that caſe, 
te that, after a recovery of forty years 
ce ſtanding, they would, without any other 
© circumſtances, preſume a conditional ſur- 
« render to have been made by the tenant 
« for life;” and they relied upon 1 Ventr. 


2573 
1 
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257, and Mr. Piggot's book, p. 41. But 
his lordſhip obſerved, that there are other 
circumftances, in the caſe in Ventris; and 
there is nothing in Pigot, to juſtify this ge- 
neral poſition. And he added, that in the cafe 
then at the bar, the court did (as he had 
taken it down) admit as evidence the entry 
in the attorney's book, as has been men- 


tioned. 


He ſaid, he was rather more ſtrongly of 
opinion than he was yeſterday, © that in 
te the preſent caſe, there was no ground for 
te a preſumption that there was any ſurren- 
ce der by the tenant for life.” Here were 
two particular reaſons againſt making any 
ſuch preſumption. One was, that there 
did not appear to have been any intention 
in the remainder-man in tail, to ſuffer a re- 
covery of theſe particular lands : the other, 
that here was no poſſeſſion at all, under this 
recovery; but, on the contrary, the eject- 
ment was brought, and the validity of the 
recovery put into litigation, immediately 
after the death of the tenant for life. 


If che eldeſt ſon, who has a remainder 
in tail under a family ſettlement, ſnould 
privately ſuffer a common recovery, and 
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his father live many years afterwards; it 
might as well be argued, “ that length of 
© time from the date of the recovery 
ce ſhould induce a preſumption, that the 
« father ſurrendered his eſtate for life,” 
And his lordſhip declared himſelf as 
clear, that if there had been a long pof- 
ſeſſion by the tenant in tail after the death 
of the tenant for life; though ſuch a poſ- 
ſeſſion might be aſcribed to the entail, the 
preſumption ought to have been made, 


upon the ground of acquieſcence under it, 


and the probability ariſing therefrom, © that 
« the parties knew that the recovery was 
not defective.“ 


Rules of property ought (his lordfhip 
ſaid) to be generally known, and not to be 
left to looſe notes, which rather ſerve to 
confound principles, than to confirm them. 
He therefore propoſed to have a confer- 
rence with all the judges upon this caſe: 
which propoſal did not ariſe, he ſaid, from 
any doubt about the matter; (for he was 
more confirmed in his opinion, than he 
was yeſterday ;) but for the ſake of having 
ſo conſiderable a rule of property ſettled, 


and of rendering it notorious and pubiick. 
For 
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For which purpoſe, he (at firſt) ordered it 
to ſtand over till next term: but afterwards, 
upon it's being agreed by all the parties, 
that in Mr. Grenville's caſe, there was a 
great number of years during which the 
tenant in tail had been in poſſeſſion after 
the death of the tenant for life ; and upon 
the now defendant's counſel candidly de- 
claring © that they themſelves were fully 
te ſatisfied with the preſent opinion of the 
© court;” he retracted his propoſal, and 
ſaid he would not trouble the judges with 
it, ſince the counſel were ſo candid as to 
acquieſce entirely in the opinion that the 
court had already intimated. 


His lordſhip further added, that he 
would have it underſtood, that poſſeſſion of 
the tenant in tail, after the death of the te- 
nant for life, does leave a ground of pre- 
ſumption, © that there was a ſurrender.” 
But in the preſent caſe, there was no poſ- 
ſeſſion after the death of the tenant for life; 
the ejectment was brought immediately. 


40. Where, after a recovery the deeds were 
ſuppreſſed by the tenant for life, ſo that it 
could not be made out whether he had 
ſurrendered his eſtate for life to the tenant 
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to the præcipe or not, it was decreed for 
the recovery, without allowing a trial at 
law; for where deeds are ſuppreſſed omnia 
preſumuntur, 


41. Where a perſon has only a truſt eſtate 
of freehold, he may notwithſtanding make 
an equitable tenant to the præcipe, which 
will enable him to ſuffer what is called an 
equitable recovery, of which the effect will 
be ſtated hereafter, 


42. When the perſon who means to ſuffer 
a common recovery is in actual poſſeſſion of 
the freehold, he may convey that freehold 
to any ſtranger, for the purpoſe of making 
him tenant to the præcipe by fine, by feoff- 
ment, by bargain and ſale inrolled, or leaſe 
and releaſe, 


43. It is ſometimes thought expedient to 
make a tenant to the præcipe by fine, not 
only on account of the notoriety of this 
ſpecies of aſſurance, but becauſe even an 
erroneous fine gives ſuch an eſtate to the 
cognizee, as 1s ſufficient to make him a 
good tenant to the præcipe. And Sir M. 
Hale ſaid that the cognizee of a fine od. 
purif, would be a good tenant to the præ- 


cipe 
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cipe in a recovery ſuffered the ſame day, 
and the court would preſume a priority to 
ſupport a conveyance, 


Thus, where a writ of error was brought 
againſt a perſon who was made cognizee of 
a fine, in order to become tenant to the 
præcipe, and after the recovery had been 
ſuffered, the fine was reverſed for error; 
yet the recovery was held good, becauſe 
there was a good tenant to the præcipe at 
the time. 


44. But if the fine was in itſelf abſolutely 
void, as if the perſon who levied it had no 
eſtate of freehold in the land, then the re- 
covery would be void, becauſe in that caſe 
the fine paſſed no eſtate. 


Thus in the caſe of Dormer v. Packburſt, 
which has been already ſtated, a fine was 
levied by a tenant for years, and a remain- 
der man in tail to make a tenant to the 
Præcipe, and it was determined that the re- 
covery was void; becauſe none of the par- 


ties to the fine had an eſtate of freehold in 
N the lands. 


45. If a fine be levied to a leſſee for 
years of the ſame land for the purpoſe of 
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making him tenant to the precipe in 2 
common recovery, the term for years will 
not be merged by the, fine: for in the third 
ſection of the ſtatute of Uſes, 27 Hen. 8. 
there is a ſaving to all perſons and their 
heirs, who ſhall be ſeiſed to any uſe, of all 
ſuch former right, title, &c. as they had to 
their own uſe, in any manors, lands, &c, 
whereof they ſhall be ſeiſed to any other 
uſe, 


Thus where A. demiſed lands to B. for a 
term of years, and afterwards the leſſor by 
bargain and ſale inrolled and fine, convey- 


ed the ſame lands to the leſſee and others 


and their heirs, to the uſe of them and 
their heirs, to the intent that a common 
recovery ſhould be had and ſuffered againſt 
them with voucher of the leſſor, and that 
he ſhould vouch over the common vou- 
chee, to the uſe of a ſtranger; all which 
was done accordingly. The queſtion was, 
whether the term for years was merged, 
and it was determined that the term ſtill 
exiſted, for although it was merged by the 


union of eſtates until the recovery was ſuf- 


fered, yet when that was done, the uſes 
thereof being guided by the bargain and 
ſale, it was the ſame as if there had been 
no 
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no conveyance; it being within the equity 
and intention of the ſaving in the third ſec- 
tion of the ſtatute of Uſes. For the inten- 
tion of that ſtatute was not to deſtroy prior 
eſtates, but to preſerve them; and it was 
agreed by the whole court, that if a fine or 
feoffment had been levied or made to the 
leſſee for years, his term would not have 
been thereby extinguiſhed, It was objected 
that the bargain and ſale and fine were to 
the uſe of the leſſee for years, otherwiſe he 
could not have been tenant to the precipe, 
and therefore the ſaving in the ſtatute of 
Uſes did not extend to this caſe ; but it was 
anſwered and reſolved, for the former rea- 


ſons, that the term was ſaved by the equity 
of the ſtatute. 


46. Ir is a well known principle of law, 
that where a fine is levied without any con- 
fideration or declaration of uſe, the uſe and 
legal eſtate immediately reſult ta the cog- 
nizor of the fine; ſo that the cognizee has 
only a ſeiſin of an inſtant ; in conſequence 
of this doctrine, where a fine was levied, in 
order to make a tenant to the præcipe, and 
a writ of entry was brought againſt the 
cognizee of the fine, on which the com- 
mon recovery was ſuffered ; it was doubred 
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whether ſuch a recovery was good; for as 
no uſe was declared on the fine, it was faid 
that the uſe and eftate immediately reſult- 


ed back to the cognizor, ſo that the cog- 


nizee had no eſtate of freehold when the 
writ of entry was brought, nor ever aſter- 
wards, Mr, Pigot held, however, that ſuch 
a recovery would be good; for, at com- 
mon law, if a fine was levied without con- 
ſideration, as in a fine there needs none, the 
cognizee was tenant to all writs, until the 
ſtatute of pernors of profits, and the ſtatute 
of Uſes, And although, fince the ſtatute 
of Uſes, the uſe reſults back when no uſe 
is declared, yet the intent of the parties 
always guided the uſe, and there could be 
no reſulting uſe againſt the expreſs inten- 
tion of the parties; ſo that whenever the 
uſe reſults, it 1s becauſe the parties intend 
it. Now in a caſe of this kind, the evident 
intention of the parties is to make a tenant 
to the precipe, which appears upon the re- 
cord, by the writ of entry being brought 
againſt the cognizee; and therefore he 
muſt have ſuch an eſtate as will make him 
a good tenant to the præcipe. 


Theſe principles are fully eſtabliſhed in 
the 10llowing caſe ; | 
Tenant 
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Tenant in tail, remainder in tail, with 
remainder over, the tenant in tail levied a 
fine ſur cognizance de droit come ceo, &c. to 
J. S. and his heirs, in order to make him 
renant to the precipe, but no uſe was de- 
clared on the fine. Seven years afterwards 
a writ of entry was brought againſt J. S. 
who vouched the cognizor of the fine, and 
a common recovery was thus regularly 
ſuffered. The queſtion was, whether F. S. 
had an eſtate of freehold in him when the 
recovery was ſuffered ? 


It was contended, that although the le- 
gal eſtate paſſed by the fine to J. S. yet, as 
no uſe was declared on the fine, the uſe re- 
ſulted back to the cognizor ; ſo that J. S. 
had no eſtate 1n the lands at the time when 
the recovery was ſuffered, and thereforc 
was not a good tenant to the præcipe. 


But it was held by Lord Chief Juſtice 


Helt, and all the other judges, that the re- 
covery was good, for when a fine was levi- 
ed, or a feoffment made; to a man and his 
heirs, the eſtate was in the cognizee or 
feoffee, not as an uſe, but by the common 
law, and wight be averred to be ſo; and 
as in this caſe the intention of the fine 
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plainly appeared to be for the purpoſe of 
making a tenant to the præcipe, the uſe and 
eſtate ſhould be allowed to have veſted in 
FJ. §. ſo that the recovery was well ſuf- 
fered, 


This point was again determined by the 
court of King's Bench in Mich. 3 Geo. 1. 


47. It has been often doubted whether 
a huſband ſeiſed jure uxoris could make a 
tenant to the precipe of his wife's land, for 
the purpoſe of ſuffering a common reco- 
very, without the wife's joining him in a 
fine. This doubt probably aroſe from the 
words of Lord Talbot, in the caſe of Ro- 
binſon v. Cummins, as reported in Caſes 
tempore Talbot, 167, for there his lordſhip 
is made to ſay, © it hath been ſaid that a 
ce feme, tenant in tail, and her huſband, 
te cannot make a tenant to the precipe 
ec without a fine; but whatever may be 
ce the caſe, where a huſband is merely ſeiſed 
ce in right of his wife, is not neceſſary for 
© me to determine, becauſe in this caſe 
„ Sir J. Robinſon did by his intermarriage 
* become intitled to an eſtate by the cur- 
ce reſy, and therefore he alone, without his 
« wife's joining, might have made a good 
s tenant to the precipe,” 
4 In 
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In an opinion given by the late Mr. 
Booth on this ſubject, he obſerves, that this 
report of Lord Taibot's argument is incor- 
rect; that he himſelf was preſent at the 
hearing of that caſe, and had a very full 
note of it; ard that Lord Taibo!'s words 
were theſe: © If I ſhould lay it down as a 
tc rule, that where the wife is intitled to an 
ce eſtate tail in poſſeſſion, her huſband and 
ce ſhe could not make a tenant to the 
te præcipe, for the docking of the intail 
* without a fine, becauſe the law is ſup- 
* poſed to appoint no other method, by 
« which a woman under coverture can con- 
« vey her freehold, but by fine, I ſhould 
te ſhake many of the common recoveries 
« of the kingdom; for whatever may have 
© been the practice of ſome over-cautious 
ce conveyancers, yet I believe it hath often 
ce been held, that the huſband alone may, 
* by deed only, and without any fine levied 
ce by the wife, convey a ſufficient freehold 
te to the grantee, to make him tenant to 
© the præcipe (a). 


— 


(a) Mr. Booth's account of what Lord Talbot ſaid 
on this occaſion, is confirmed by a manuſcript report 
of the caſe of Robinſon and Cummins, in the poſſeſſion 
of Mr. Butier, of which he has made mention ia a 
note on the Firſt Inſtitute, 326. b. 
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This latter opinion ſeems to be per— 
fectly conſiſtent with the principles of the 
common law; for Sir Edward Coke ſays, 
© if a man taketh to wife a woman who is 
ce ſeiſed in fee, he gaineth by the intermar- 
© riage an eſtate of freehold in her right, 
ce which eſtate is ſufficient to work a re- 
6 mitter.“ 


48. It muſt be the ſame where a man 
marries a woman ſeiſed in tail, for a feme 
covert cannot have a ſeiſin diſtin& from 
her huſband; and on this ground it has 
frequently been determined, that the huſ- 
band's conveyance is ſufficient to transfer a 
good eſtate of freehold during the joint 
lives of the huſband and wife. 


Mr. Pigot was of the ſame opinion, hav- 
ing laid it down, that a huſband, ſeiſed 
Jointly with his wife, whether by moieties 
or entireties, or ſeiſed only in right of his 
wife, might create an eſtate of freehold 
during the coverture, and thereby make a 
good tenant to the præcipe; and there is a 
caſe in Roll's Abridgement, in which this 
point was expreſsly determined. 


A hul. 
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for life, remainder in tail to B. reminder 


to C. bargained and ſold the land to 
another, againſt whom a præcipe was 
brought, who vouched him in remainder, 
and ſo a common recovery was ſuffered. — 
Adjudged that the recovery barred the re- 
mainder, becauſe the bargainee was a good 
tenant to the precipe. 


49. It has been a frequent practice ever 
ſince the introduction of common recoveries, 
to make a feoffment with livery of ſeiſin of 
the lands, to the perſon againſt whom the 


writ of entry was intended to be brought, 


it being a common opinion, that a feoff- 
ment was the moſt ſecure conveyance by 
which a tenant to the precipe could be 
made; becauſe if the feoffor was in poſ- 
ſeſſion at the time when livery of ſeiſin was 
made, the feoffment was ſuppoſed to paſs 
a good eftate of freehold either by right or 
by wrong; that is by diſſeiſin; but this doc- 

trine has been denied in the following caſe : 


: In an ejectment for lands in Glouceſter- 
ſhire, the jury found a ſpecial verdict, that 
Sir Robert Atkyns, ſenior, being tenant for 
life, with remainder to his firſt and other 
ſons, 
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Feoffment, 


Taylor ex 
dem. Atkyns 
v. Horde, 

1 Burr, 60. 


5 Brown 247. 


62 


Chap. III. 


— 209 


Anno 1681. 


1708. 


1709. 


Trin. 17 10. 


Recoveries. 


ſons, reverſion in fee to himſelf, with a 
power of appointing a jointure to any aſter- 
taken wiſe, married Ann Dacres, and pur- 
ſuant to his power, limited the lands in 
queſtion to the ſaid Ann Dacres for her 
life as a jointure, 


Sir Robert Atkyns, ſenior, made his will 
duly atteſted, and deviſed his reverſion in 
fee, expectant on the eſtate tail, limited to 
his firſt and other ſons, ro Mr. Atkyns the 
leſſor of the plaintiff, 


Sir Robert Atkyns, ſenior, died, leaving a 
ſon, Sir Robert Atkyns junior, who entered 
on all the eſtate, except that part which 
was limited to Lady Atkyns for her jointure, 
on which ſhe entered, 


Lady Atkyns being in poſſeſſion of theſe 
lands, an ejectment was brought againſt 
her in the Common Pleas by John Philips, 
on the ſeveral demiſes of Sir Robert Atkyns 
Junior, and Joſeph Walker, for the recovery 
of the premiſes in queſtion, on the ground 
that Sir Robert Atkyns, ſenior, had no 
power of appointing her a jointure; and 
the ſame was tried at the bar of the court 


of Common Pleas, when a verdict was 
found 
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found for the plaintiff, on which judgment 
was entered, and a writ of habere facias 
Poſſeſſionem was ſued out and executed; and 
Sir Robert Atkyns junior, entered into and 
was in poſſeſſion of the premiſes, 


Sir Robert Atkyns junior, being thus in 
poſſeſſion during the life-time of Lady A.- 
kyns, made a feoffment of the premiſes, 
with livery of ſeiſin to James Earle, in or- 
der to make him renant to the præcipe, for 
the purpoſe of ſuffering a common reco- 
very, which it was thereby declared, ſhould 
enure to the uſe of Sir Robert Atkyns ju- 
nior, his heirs and aſſigns for ever. 


A common recovery was accordingly 
ſuffered, in which the writ of entry was 
brought againſt James Earle, the feoffee, 
who vouched Sir Robert Atkyns junior and 
his wife, and they vouched over the com- 
mon vouchee. Sir Robert Atkyns junior, 
continued in poſſeſſion, from the time of 
the recovery until November 1711, when he 
died without iſſue, 


Lady Atkyns, the jointreſs, brought an 
ejectment againſt Rebert Atkyns the heir at 
law of Sir Robert Atkyns junior, for the re- 
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covery of her jointure; the cauſe having 
been tried at the bar of the court of Com- 
mon Pleas, and it appearing evidently to 
the court that Sir Robert Atkyns ſenior, had 
a power of appointing a jointure. to Lady 
Atkyns, which he had duly executed, and 
that the former verdict was clearly wrong, 
a general verdi& was given for the plain- 
tiff, on which judgment was entered, and 
Lady Atkyns was reſtored to the poſſeſſion 
of the premiſes, and continued ſciſed of 
them until the time of her death. 


The principal queſtion in this caſe was, 
whether the recovery was well ſuffered ? 
which entirely depended upon, whether 
James Earle the feoffee of Sir Robert Atkyns, 
was a good tenant to the præcipe. 


It was contended, on the part of the 
plaintiff that the recovery was not well 
ſuffered; and to ſhew that James Earle 
took no eſtate by the feoffment, which 
could make him a ſufficient tenant to the 
frechold, to anſwer the writ in a common 
recovery, it would be material to conſider, 
firſt, whether Sir Robert Atkyns junior, was 


[tenant in tail in poſſeſſion; and, ſecondly, 


ſuppoſing him to be only tenant in tail in 
remainder, 
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the freehold to James Earle by diſſeiſin? 
As to the firſt of theſe queſtions, if Sir Ro- 
bert Atkyns had been tenant in tail in poſ- 
ſeſſion, his bargain and ſale, his leaſe and 
releaſe, his fine, or his feoffment would 
have conveyed a baſe fee; and operating 
by way of diſcontinuance, voidable either 
by the entry or action of the iſſue in tail, or 
remainder-man, would have made by diſ- 
continuance a ſufficient tenant of the free- 
hold ; but Lady Atkyns, the jointreſs, was 
ſeiſed of the freehold for life, at the time 
of making the feoffment, and never joined 
in conveying an eſtate to the feoffee, the 
ſeoffment therefore being only the act of 
the tenant in tail in remainder, muſt either 
paſs an eſtate by diſſeiſin, or was abſolutely 
void. Then, whether the feoffment con- 


veyed the frechold to John Earle, ſo as to 


make him a good tenant to the precipe by 


diſſeiſin, depended, firſt, on his entry; ſe- 


condly, on his feoffment. By his entry, 
he gained no freehold ; by his feoffment he 


conveyed no eſtate ; for as to his entry, it 


was made under a miſtaken judgment in 
ejectment; for Lady Atkyns, the jointreſo, 
recovered poſſeſſion again in ejectment, by 
which ſecond judgment his title was diſ- 
Vox. II. F affirmed 
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afirmed ; and as the firſt judgment was 


_ plainly wrong, his entry muſt be conſidered 


as the mere act of tenant in tail in remain. ' 
der. By the judgment in ejectment, he 
could recover nothing but the term ; the 
point of that action is that the plaintiff may 
gain poſſeſſion under his term. The poſ- 
ſeſſion of the leſſee being that of the leſſor, 
the way in which it always operates to the 
leſſor's benefit, is, that by obtaining judg- 
ment for the poſſeſſion of his ſuppoſed 


| tenant, he is enabled to enter; and having 


entered, the poſſeſſion unites with any pre- 
ſent freehold in himſelf, whether it be a par- 
ticular eſtate, or an eſtate in fee according 
to his right. But in this caſe, Sir Robert 
Atkyns had no preſent eſtate of freehold in 
himſelf, he gained only a bare poſſeſſion, 
and the freehold ſtill remained in judgment 
of law, in the jointreſs who had the right 
to it; the entry of Sir Robert Atkyns under 
the judgment, muſt be a lawful entry; 
whether the ſheriff executes the writ and 
gives poſſeſſion, or whether the party is his 
own officer, and executes it for himſelf by 
taking poſſeſſion : it has been held, that the 
entry is equally lawful in either method, 
if it putſues the judgment. But his poſ- 
ſeſſion being recovered without title, no 

holding 
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holding over could gain the freehold; and Chap. IL 
his entry. being lawful, no holding, over, 9 
though wrongful, could create a diſſeiſin, 

or change the cauſe of his poſſeſſion; ſo 

that his conveyances were abſolutely void, 

he having no eſtate on which a releaſe 

would operate by way of enlargement, and 

there being no privity between him and 

the owner of the freehold, 


As to the feoffment of Sir Robert Atkyns, 
it might be conſidered in two lights. 
Firſt, as a conveyance operating either 
by right or by wrong. Secondly, as a 
conveyance executed with a particular in- 
tent of making a tenant to the precipe in 
a common recovery, 


1. As a conveyance, generally, it was 
not pretended that it 'could operate by 
right; it could only then be conſtrued 
, to convey a freehold by wrong. But it 
, was a neceſſary conſequence of the reaſon- 
, ing upon Sir Robert Atkyns's entry, that his 
ö feoffment was abſolutely void ; for where 
: the true owner of the freehold is actually 
expelled by the tortious entry of the 
diſſeiſor taking violent poſſeſſion of the 
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Chap. III. land, that diſſeiſor has gained an eſtate 
of freehold and ſee, which will paſs by a 
bare livery on his feoffment, his force | 
gained him an eſtate by wrong, and his 
feoffment will convey it. But in-this caſe, 
the entry and the poſſeſſion being lawful fo 
long as the judgment was in force, the 
only wrongful act from which a diſſeiſin 
could be inferred, was the feoffment. The 
giving livery upon that feoffment, not fol- 
lowed by any poſſeſſion of the feoffee, 
could never make a diſſeiſin in the ſtrict, 

original, and legal ſenſe; it would be a 
diſſeiſin merely at the election of the 
rightful owner of the freehold, and for the 
ſake of his remedy. It was the aCt of his 
tenant for years, and the wrongful feoffee 
was put into poſſeſſion ; the true owner 
might either accept his rent, and treat him 
as an under-tenant and aſſignee of the 
term, or he might maintain an aſſize and 
recover the freehold, If the wrongful 
feoffor continued in poſſeſſion by colluſion 
with his feoffee, as in the preſent caſe, the 

true owner was under no neceſſity to take 
notice of the feoffment ; he was not bound 
to conſider his own tenant as a diſſeiſor, 
and himſelf as out of poſſeſſion, but ſtill 
had it in his election either to accept his 

rent, 
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rent, diſtrain and bring an action for it, or 
to proceed in a real action for recovery 
of the freehold, as in caſe of a forfeiture. 
Thus the feoffment of tenant for years, 
or tenant by ſufferance, would make a 
diſſeiſin for the benefit of his leſſor, in re- 
ſpect of that remedy which the leſſor might 
elect to take; but eſtates in remainder 
could not be diſplaced without a tortious 
entry; and as to ſuch remainders, the 
ſeoffment was abſolutely void in law. 


2. As a conveyance executed with the 
particular intent to make a tenant to the 
præcipe in a common recovery, it had never 


yet been determined, that the feoffment 
of a tenant for years, being alſo tenant in 


tail in remainder, perfected by livery upon 
the land, under colour of lawful poſſeſſion 
eb animo, to make a tenant of the freehold 
in a common recovery, would be ſufficient 
to ſupport the judgment in that recovery, 
and enable him to bar his own and the 
ſubſequent eſtates ; if ſo, then a tenant in 


tail in remainder might ſuffer a recovery 
in every inſtance, as freely as a tenant in 
tail in poſſeſſion, not only without the 


concurrence of the immediate owner of 
F 3 the 


Chap. III. 


70 
Chap. III. 


Recoveries. 


the freehold, by his joining in it as an eſs 
ſential party, or ſurrendering his eſtates, . 
but even without aſking his conſent, or 
giving him any notice. By . colluſion with 
the tenant for years, by ſecret praQtices, 
to take advantages of a vacant poſſeſſion, 
when the tenant of the freehold was abſent 
from his houſe or land, he might execute 
a feoffment, and then ſuffer a common 


recovery, to gnticipate that right which 


the law has wiſely and juſtly poſtponed, 
till he ſhould chance to ſucceed in the or- 
der of the intail. If this method of ſuf- 
fering recoyeries were once eſtabliſhed as 
legal, the eldeſt ſons of the firſt families 
in England, who are tenants in tail in re- 


the father, might diſpoſe of the inheritance 


of their eſtates at the age of twenty-one, 


againſt the conſent, and in ſpite of the au- 
thority or the freehold of their parents. 
Conveyances to make a tenant to the 
præcipe in a common recovery, are con- 


ſidered as mere inſtruments to make par- 


ties in a fictitious action, to ſerve the pur- 
poſe of him who means to ſuffer the 


recoyery. Such a ſeoffee, as in the preſent 


caſe, was often called a mere actor fabulæ. 
If he was tenaat for years of the lands 
con- 
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conveyed by the feoffment before the mak- 
ing of it, his term would not merge in 
the fee- ſimple; no dower could ariſe out 
of it; his judgments or ſtatutes would not 
bind it. This being the uniform tenor of 
determinations in courts of law, in which 
the intent of the conveyance has been con- 
ſidered, and not the mere legal operation 
of it, it followed, that the validity of the 
eſtate muſt depend on the right and power 
of him who made it to ſuffer a recovery. 
If the feoffor had no ſuch right or power, 
his feoffment was void; and the eſtate con- 
veyed, being founded in fraud, was as no 
eſtate in judgment of law. The common 
law avowed theſe principles, and the legiſ- 
lature had adopted them ; for the ſtatute 
14 Geo. 2. c. 20. which was made to 
ſupport common recoveries againſt nice 
exceptions, and to raiſe preſumptions in 
favour of them after a limited time, moſt 
anxiouſly provides, that the perſons joining 
in ſuch recoveries ſhould have ſufficient 
eſtate and power to ſuffer the ſame; as if 
the legiſlature had foreſeen the preſent 
caſe, and were aware and afraid that te= 


nants in tail in remainder might, by colour 


of that law, in future times ſuffer common 
F4 re- 
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HW: III. recoveries, without the concurrence of the 
: true immediate owner of the freehold. 


On the other ſide it was argued, that 
this recovery was valid, and that James 
Earle was actually tenant of the freehold 
when judgment was given. Firſt, becauſe 
when Sir Robert Atkyns entered, in conſe- 
quence of the judgment which he obtained 
againſt Lady Atkyns, the jointreſs, he be- 
came tenant in tail in poſſeſſion, Second- 
ly, becauſe even if he were only tenant for 
years, his feoffment would eonvey an eſtate 
of freehold. In ſupport of the firſt of 
theſe poſitions it was argued, that a judg- 
ment is an act of law, and, whilſt it conti- 
nues in force, deſtroys the title of the ad- 
verſe party. A judgment in ejectment, 
by which only the pofleſſion is recovered, 
not only deſtroys the right of poſſeſſion 
which was in the adverſe party, but gives 
2 right of poſſeſſion to the recoveror. If 
the judgment in ejectment did not produce 
this effect, the leſſor of the plaintiff could 
not enter, or be intitled to the writ of 
 babere facias poſſeſſionem ; but his having a 
right to enter and ſue out that writ, infers 
his right to the poſſeſſion, Whilſt the 


judgment ſtands in farce, it removes an 
inter- 
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intervening eſtate out of the way, and dur- 
ing that time it is the ſame thing as if it 
had never exiſted, and the recoveror's 
right to the poſſeſſion will continue until 
judgment is reverſed by errror, or falſified 
in another action. In conſequence of theſe 
principles, it followed, that the right to the 
poſſeſſion and the remainder in tail meet- 
ing in the ſame perſon, and that perſon be- 
ing Sir Robert Atkyns, the poſſeſſion and 
the remainder in tail united, and Sir Robert 
Atkyns became ſeiſed of an eſtate tail ex- 
ecuted, or in other words of an eſtate tail 
ia poſſeſſion, 


Tf the nature of an action of ejectment, 
and the conſequence reſulting from a reco- 
very in it, were conſidered, it would appcar 
in a clearer light. 


An eje&ment is a poſſeſſory action, in 
which almoſt all titles to land are tried; 
whether the party's title is to an eſtate in 
fee, tail, for life, or for years, the remedy is 
by one and the ſame action. In an action 
of ejectment the plaintiff recovers only the 
poſſeſſion of the land, and the execution 
is of the poſſeſſion only; but if the leſſor 
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of the plaintiff recovers only the poſſeſſion 
of the land, it may be aſked, how he be- 
comes ſeiſed according to his title? To 
which it may be anſwered, that when a 
perſon is in poſſeſſion by title, as every 
perſon is who enters in execution of a 
judgment in ejectment, hecauſe the law 
does no wrong, the poſſeſſion and title 
unite; for it is a rule of law, that when 
2 man, having a title to an eſtate, comes to 
the poſſeſſion of it by lawful means, he 
ſhall be in poſſeſſion according to his title. 
As where the title is to have a fee, he be- 
comes ſeiſed in fee, where the title is to 
have an eſtate tail, he becomes ſeiſed of an 
eſtate tail, and ſo on; the law caſting the 
e{tate upon him according to his title: and 
were it not ſo, an ejectment would be the 
moſt ine ffectual remedy for the trial of titles 
to eſtates, and would never anſwer the pur- 
poſe for which it was brought into uſe, if 
the lefior of the plaintiff acquired no more 
than a bare poſſeſſion after an execution or 
entry on a judgment in ejed ment. 


In ſupport of the ſecond poſition it was 
ſaid, that a feoffment operated on the poſ- 


ſeſſnon, without any regard to the eſtate or 
intereſt 
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intereſt of the feoffor. A grant operated 
on the eſtate or intereſt which the grantor 
had in the thing granted. To make a feoff- 
ment good and valid, nothing was requiſite 
but poſſeſſion ; and where the feoffor had 
the poſſeſſion, although it was but a bare 
and naked one, yet a freehold or fee ſimple 
paſſed by reaſon of the livery. It was no 


plea in avoidance of a feoffment, that the 


feoffor had nothing in the land at the time 
of the feoffment, becauſe the land paſſed 
by the livery ; if the operation of the feoft- 
ment was queſtioned, the only plea was, 
ne enfeoſſa pas, which put in iſſue only the 
livery, 


Lord Chief Juſtice Volt laid it down as 
clear law, in the caſe of Hunt v. Burne, 
that if a leſſee for years makes a feofiment 
with livery, though the leſſor be on the 
land proteſting againſt it, yet the land 
paſſes, becauſe the leſſee was intitled to 
the poſſeſſion, And this opinion was ſup- 
ported by the determination in the caſe of 
Read and Morpeth v. Errington, where the 
queſtion was, if a feoffment by a leſſee for 
years, the leſſor being upon the land, was 
a good feoffment ? for it was pretend- 
ed, that his being upon the land guarded 
it ſo that no feoffment could be made; but 
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the court was of opinion, that the feoffment 
was good, becauſe the leſſee had the ole - 
right to the poſſeſſion, and livery ought 
always to be given of the poſſeſſion. Be- 
fore the ſtatute of uſes, a ceſtui que uſe con- 
veyed the uſe by bargain and ſale, and af- 
terwards levied a fine to a ſtranger. And 
the queſtion was, whether the fine was not 
void, as neither of the parties had any 
thing in the land ? for by the bargain and 
ſale the uſe was in the bargainee, and no- 
thing was in the bargainor or in the ſtran- 
ger. It was argued, that if this fine was 
not good, great inconveniencies would 
follow, for that many recoveries had been 
ſuffered againſt the bargainor after he had 
conveyed the uſe; to which Fitzherbert 
replied, © It is the folly of purchaſers that 
© they do not take a feoffment from the cęſtui 
© que uſe before the fine is levied; for if they 
«© do, the fine will be good. I, for my part, 
% (ſays he) will never purchaſe any land 
te without taking a feoffment, ſo that I may 
ebe in poſſeſſion when the fine is levied; 
« for then the fine will undoubtedly be 
ce good.“ | | 


The poſſeſſion here ſpoken of muſt be 
a freehold at leaſt, becauſe nothing leſs 
| than 

2 
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than a frechold will ſupport a fine; for if 


neither the cognizor nor cognizee had an 


eſtate of frechold in poſſeſſion, remainder 
or reverſion, at the time of levying the 
fine, it would be void. The feoffment 
here ſpoken of is the feoffment of a ceſtui 
que uſe after he had parted with the uſe, and 
whilſt the freehold and inheritance of. the 
eſtate was in the feoffees, ſo that it was the 
feoffment of a perſon who had only a bare 
and naked poſſeſſion (unaccompanied with 
right) to a ſtranger. This was the opinion 
and this was the practice, of one of the 
oreateſt lawyers of the age. The obſer- 
_ vations upon the opinion of Fiizherbert are, 
that if a feoffment from the ceſtui que uſe to 
a ſtranger, after he had conveyed the uſe, 
would have made the fine undoubtedly 
good, the like feoffment would have made 
a good tenant to the precipe: and for this 
plain reaſon, becauſe the feoffment paſſed 
a freehold. 


There is a caſe in Dyer, 240, where the 
feoffment of a perſon in remainder, in the 
abſence of the tenant for life, was deter- 
mined to be a good feoffment. The caſe 
was, a remainder-man in fee enfeoffed a 
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77 


Chap. III. 
—— 


_ 


* — 2 
— a» 


7 3 © = x20. 


Chap. III. 


Recoveries. 


ſtranger, in the abſence of the tenant for 
life, who neither attorned nor aſſented to 
the feoffment, but occupied the eſtate dur- 
ing his life; and it was held to be a good 
feoffment for the fee ſimple. And in the 
caſe before the court, the feoffment was 
made by Sir Robert Atkyns the remainder- 
man, in the abſence of the tenant for life, 
who neither attorned nor aſſented, and who 
occupied the eſtare during her life. 


A diſtinction was made between rightful 
and wrongful conveyances. A fine, re- 
leaſe, or bargain and ſale are called right- 
ful conveyances, and a feoffment a wrong - 
ful one; but no ſuch diſtinction exiſts, for 
all conveyances are in themſelves equally 
rightful, and are to be made uſe of accord- 
ing to the nature of the caſe to which they 
are applicable; that a freehold would not 
paſs by a fine, releaſe, or bargain and ſale, 
from a perſon who had only a bare aad 
naked poſſeſſion, did not proceed from 
theſe conveyances being lawful ones, but 
from the nature of them, whoſe property it 
was to convey nothing but what the maker 
of them might lawfully convey, becauſe 
they operated as a grant; therefore to infer 


from thence, that a freehold would not paſs 
25 by 
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by a feoffment which was a conveyance of Chap. II. 


a different operation, and whoſe property 
was to pals a freehold and fee by force of 
the livery, was an inconcluſive argument, 
every one who can get into poſſeſſion has and 
ever had a power to make a feoffment, for 
the law makes no diſtinction of perſons; 
and whenever a tenant in tail in remainder 
had obtained the poſſeſſion, whether by 
right or by wrong, and had done an act 
whilſt in poſſeſſion to make a tenant to 
the precipe, in order to ſuffer a common 
recovery, no inſtance could be produced 
where ſuch an act had been adjudged 
fraudulent, unfair, or irregular, 


The principal argument, oppoſed to the 
Joctrine here laid down, might be reduced 
to the head of inconvenience, But the 
queſtion was not what inconvenience would 
attend the determination either way, but 
what was the law, The inconvenience, if 
there were one, aroſe from the nature and 
operation of a froffment, and could net be 


avoided but by taking away that convey- 


ance, or depriving it of an operation which 
it had been allowed to have by all the ſages 
of the law. But to do that, was not in the 
power of a court of juſtice, ſince no max- 
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im of the common law could be abrogated 
or aboliſhed, but by a legiſlative authority. 
It was once thought to be a great inconve- 
nience that a deſcent immediately after 
a aifſeifin, ſhould take away the entry of 
the perſon diſſciſed; at another time it was 
thought to be no ſmall one, that the fon 
ſhould loſe his patrimony becauſe he hap- 
pened to be borne out of time; and, until 
lately an keir might have been deprived of 
his family eſtate by the warranty of an an- 
ceſtor, who was never in poſſeſſion of it. 
Theſe inconveniences were as great as that 
which was pretended to ariſe from the 
feoffment of a tenant in tail in remainder, 
expectant on an eſtate for life, and yet they 
continued through ages, till the legiſlature 
took them away, when the law was doubt- 
ful, ic might be allowable to draw an argu- 
ment from inconvenience ; but where the 
law was clear and preciſe, as it was, that 
that the feoffment of a perſon in poſſeſſion 
let him come to the poſſeſhon how he 
would, paſſed a fee, an argument fiom in- 
convenience was not admiſſible, becauſe it 


tended to undermine and orerthrow the 
law. | | 


Lord Mansfeld delivered the reſolution 


of the court, of which I ſhall preſent the 


reader 


Recoveries. 


reader with an abſtract, as far as it relates 
to the validity of the recovery. 


ce As Lady Atkyns had an eſtate for life 
t in the premiſes, and did not join by ſur- 
ce render or otherwiſe, in any conveyance 
ce of the freehold to James Earle, the tenant 
* to the præcipe, the great queſtion is, 
« whether James Zarle had acquired the 
te freehold by diſſeiſin?“ — The better to 
judge of this queſtion, it will be proper to 
attempt finding out what the old law 
meant by a diſſeiſin, which conſtituted the 
tenant of the freehold, in reſpect of every 
demandant ſuing out a precipe, although 
the owner's entry was not taken away ; for 
where the right of poſſeſſion was acquired, 
and the owner put to his real action, there, 
without doubt, the poſſeſſor had got the 
freehold, though by wrong. Seiſin is a 


technical term, to denote the completion 


of that inveſtiture by which the tenant was 
admitted into the tenure, and without 
which no freehold could be conſtituted, or 
Paſs. Sciendum eft feudum fine inveſtitura 
nullo modo conſtitui poſſe. Diſſeiſin muſt 
therefore mean, ſome way or other of 
turning the tenant out of his tenure, and 


uſurping his place and feudal relation. 
Vol. II. 5 For- 


Chap. III. 


Feud. lib. 1. 
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Formerly no tenant could alien without 
licence from the lord ; when the lord con- 
ſented, the only form of conveyance was 
by feoffment, publickly made coram pa- 
ribus, with the lord's concurrence, Ho- 
mage or fealty was ſolemnly ſworn, and 
ſuit of court and ſervices were frequently 
done, The freeholder repreſented the 
whole fee, did the duty to the lord, and 
defended the whole fee againſt ſtrangers, 
The freehold never could be in abeyance, 
becauſe the lord muſt never be at a loſs to 
know upon whom to call as his tenant; 
nor a ſtranger at a loſs to know againſt 
whom to bring his præcipe. From the ne- 
ceſſity of there being always a viſible tenant 
of the freehold, and the notoriety who 
ated and did ſuit and ſervice as ſuch, ma- 
ny privileges were allowed to innocent per- 
ſons deriving title from the freeholder 


de facto. 


The ſtatute of quia emptores terrarum, 
and other ſtatutes which extended the pow- 
er of alienation to the king's tenants i ca- 
pite, the frequent releaſes of feudal ſervices, 
the ſtatutes of uſes and wills, and at laſt 
the total abolition of all military tenures, 
have left lictle more than the names of 

feoffment, 
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feoffment, ſeiſin, tenure, and freeholder, 
without any preciſe knowledge of the 
things originally ſignified by theſe ſounds : 
the idea which modern times annex to 
freehold or freeholder, is- taken merely 
from the duration of the eſtate, 


Copyholds, and the cuſtomary freeholds 
in the North, retain ſome faint traces of 
the old ſyſtem of feudal tenures. It is ob- 
vious how a man may viſibly be the copy- 
holder or cuſtomary freeholder de facto, in 
prejudice of the rightful tenant. It is ob- 
vious too, that uſurping ſuch copyhold or 
cuſtomary tenure is a different fact from 
a naked poſſeſſion or occupation of the 
land ; but whoever will look into the prac- 
tice of other countries, where tenures ſub- 
fiſt with all the ſolemnities of feoffments 
and ſeiſins, upon every change of a tenant 
by deſcent or alienation, and upon every 
uſurpation of the real right, will eaſily 
comprehend, that formerly it was as noto- 
rious who was the feudal tenant de facto, as 
who is now de fao incumbent of a living, 
or mayor of a corporation, 


Diſſeiſin is a complicated fact, and dif- 
fers from diſpoſſeſſing. The freeholder by 
| G 2 diſſeiſin 
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Chap. III. diſſeiſin differs from a poſſeſſor by wrong, 
— Bratton puts many caſes of poſſeſſion 
wrongfully taken, which he calls intruſion, 
becauſe there was no diſſciſin, poſſefſio gue 
nuda eſt omnino, et fine aliquo veſtimento que 
dicitur intruſio. A particular tenant, ac- 
cording to the feudal notions, was in as of 
the feiſin of the fee, of which his eſtate 
was a' part; if he aliened the fee, which he 
could only do by ſolemn feoffment, with 
the concurrence of the lord of whom the 
fee was held, he forfeited his particular 
eſtate, for having betrayed his ſeiſin with, 
which he was intruſted. But on account 
of the privity and confidence between him 
and the reverſioner, and the notorious ſo- 
lemnity of the act of inveſtiture, his feofF- 
ment diſſeiſed the reverſioner. Bracten 
mentions the diſſeiſin in this caſe, as a ne- 
ceſſary conſequence, and as a thing which 
could not poſſibly be otherwiſe ;— item fa- 
cit quis diſſeiſinam cum quis in ſeiſina fuerit ut 
de libero tenemento et ad vitam, vel ad termi- 
num annorum, vel nomine cuſtodiæ, vel aliquo 
alio modo, alium feoffaverit in prejudicium 
veri domini et fecerit alteri liberum tenemen- 
tum; cum duo ſimul et ſemel de eodem tene- 
mento et in ſolidum eſſe non poſſunt in ſeiſina. 
He conſidered it as impoſſible ſor the true 
tenant 
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tenant not to be put out, when the other Chap. III. 
actually came into his place. So late as e 
the 32 Eliz. in the caſe of Matheſon v. 
Trot, 1 Leon. 209. the diſtinction upon 
which the judgment turned, was,— * that 


c Henry Denny gained a wrongful poſſeſſion 
« jn fee, but did not gain any ſeiſin, ſo no 


« diſſeiſor, therefore the deſcent to his heir 
« was not privileged.” 


The preciſe definition of what conſti- 
tuted a diſſeiſin, which made the diſſeiſor 
tenant to the demandant's præcipe, though 
the right owner's entry was not taken 
away, was once well known, but it is not 
now to be found. The more we read, un- 
leſs we are very careful to diſtinguiſh, the 
more we ſhall be confounded ; for after the 
aſſiſe of novel diſſeiſin was introduced, the 
legiſlature, by many acts of parliament, 
and the courts of law by liberal conſtruc- 
tions in furtherance of juſtice, extended 
this remedy for the ſake of the owner to 
every treſpaſs or injury done to his real 
property, if by bringing his aſſiſe he thought 
fit to admit himſelf diſſeiſed. The law 
books treat of diſſeiſin with a view to the 
aſſiſe, which was the common methcd of 
trying titles till ejectment came into ule, 
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Littleton, who wrote long after the remedy 
by affiſe was enlarged by ſtatutes, and by. 
an equitable latitude of conſtruction, ſpeaks 
of diſſeiſins principally as between the own- 
er and treſpaſſer or poſſeſſor, with an eye 
to the remedy by aſſiſe. 


Theſe are the common places from 
whence many deſcriptions have been cited 
of a diſſciſin, but ſuch authorities can give 
little light to the preſent queſtion, which 
depends upon the nature of ſuch a diſſeiſin 
as made the diſſeiſor tenant to every de- 
mandant and freeholder de fa#o in ſpite of 
the true owner. 


Though the term diſſeiſin happens to be 
the ſame, the thing ſignified by that word, 
as applied to the two caſes of actual diſſei- 
ſin, or diſſeiſin by election, is very differ- 


ent. This diſtinction of diſſeiſin at elec- 


tion is made in the caſe of Blundel v. Baugh, 
Cro. Car. 302. In a manuſcript report of 
this caſe, much fuller than the printed one, 
the three judges, with whom agreed the 
four judges of the Common Pleas, argued 
and held, “ that the leſſee for years of the 
*« tenant at will was a diſſciſor at the elec- 
* tion of the original leſſor for the ſake 
| c of 


Recovertes. 


« of his remedy, but never could be look- 
« ed upon as the freeholder, or a diſſeiſot 
« jn ſpite of the owner, or with regard to 
« third perſons.” And the manuſcript note 
ſays, if a præcipe was brought againſt him, 
he might ſay, I am not tenant to the 
« freehold,” 


If a leſſee for life, or years, makes a 
feoffment, the leſſor may till diſtrain for 
the rent, or charge the perſon to whom it 1s 
paid as a receiver, or bring an ejectment, 
and chooſe whether he wili conſider himſelf 


as diſſciſed, or not. 


Metcalfe ex dem. Parry, and others, 
which was a caſe reſerved at Salop aſſizes, 
25th March, 1743, for the opinion of the 
court of Exchequer, who gave judgment 
on the 24th November, 1743, was thus: — 
Tenant in tail of lands leaſed by his father 
to a ſecond ſon for lives (under a power) 
upon his father's death received the rent 
from the occupier, as owner; and, as if no 
ſuch leaſe had been made, he ſuffered a 
common recovery: it was held, that this 
was only a diſſeiſin of the freehold at elec- 
tion, and that therefore he could not make 
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Chap. III. a good tenant to the præcipe, and the reco- 


very was adjudged bad. 


I will now conſider whether James Earl: 
can be deemed a good tenant of the free 
hold by diſſeiſin. Diſſeiſin is a fact, it is 
not found; all the jury ſay is, that ſoon 
after the judgment in ejectment, Sir Ro- 
bert Atkyns entered, and was in poſſeſſion. 
This mult be taken to be an entry in con- 
ſequence of the judgment; it was ſo con- 
ſidered upon ſettling the ſpecial verdict, 
otherwiſe the defendants have no caſe ; for 
it 1s not found that Lady Atkyns was ever 
ouſted, or quitted the poſſeſſion, or that Sir 
Robert was ever ſeiſed. Taking poſſeſſion 
under a judgment in ejectment, never could 
be a diſſeiſin of the freehold. Suppoſe it 
a real proceeding, the termor of a diſſeiſee 
might, by the old law, recover againſt the 
diſleiſor, he might recover againſt the feof- 
fee of his leſſor, but he could never there- 
by become a diſſeiſor of the freehold ; he 
never could be other than a termor, en- 
Joying in the nature of a bailiff, by virtue 
of a real covenant, In reſpe& of the free- 
hold, his poſſeſſion enured always by right, 
and never by wrong. If the leſſor had en- 
feolfed, it enured to the alienee: if the 


Z leſſor 
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leſſor was diſſeiſed and might enter, it en- 
ured to the difleiſee; if his entry was 
taken away, it enured to the heir or feoffee 
of the diſſeiſor, who, in that caſe, had the 
right of poſſeſſion. Suppoſe the proceed- 
ing (as it is) a fictitious remedy, then in 
truth and ſubſtance a judgment in eject- 
ment is a recovery of the poſſeſſion, not of 
the ſeiſin or freehold, without prejudice to 
the right, as it may afterwards appear, even 
between the parties, He who enters under 
it, in truth and ſubſtance can only be poſ- 
ſeſſed, according to right, prout lex poſtulat. 
If he has a freehold, he is in as a free- 
holder ; if he has a chattel intereſt, he is in 
as a termor ; and in reſpect of the freehold, 
his poſſeſſion enures according to right. Ir 
is found that the ejectment was brought by 
Sir Robert Atkyns to recover the poſſeſſion, 
but it is not found that he claimed the free- 
hold. The title muſt now be taken as in 
the ſpecial verdict, therefore it appears 
that he had no right to the poſſeſſion, His 
feoffee could be in no other condition than 
himſelf; he had a poſſeſſion without pre- 
judice to the right, and could convey no 
other. He was not in as a particular 
| tenant; there was no privity of any ſeiſin, 
he had only a naked poſſeſſion. 


But 
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But the caſe is ſtill ſtronger ; the true 
owner cannot even elect to make a perſon 
in poſſeſſion, under a judgment in eject- 


ment, a diſteifor, He could not bring an 


aſſize of novel diſſeiſin; the entry is not 
injilſtè et fine judicio, but under the authority 
of a court of juſtice, and therefore lawful. 


There is ſtil] behind, though it happens 
not to be neceſſary, a larger ground upon 
which to determine this queſtion, and more 
ſatisfactory, becauſe more intelligible, from 
the nature of a common recovery now, and 
a feoffment to make a tenant to the recipe 
with that view only. The ſenſe of wile 
men, and the general bent of the people in 
this country, have ever been againſt mak- 
ing land perpetually unalienable. The 
utility of the end was thought to juſtify 
any means to attain it. Nothing could be 
more agreeable to the law of tenures than 
a male fee unalienable ; but this bent to ſet 
property free allowed the donee, after a 
ſon was born, to deſtroy the limitation, and 
break the condition of his inveſtiture. No 
ſooner had the ſtatute de donis repeated 
what the law of tenures ſaid before, that 
the tenor of the grant ſhould be obſerved, 


than the lame bent permitted a tenant in 
tall 


Recoveries. 


tail of the freehold and inheritance to make 
an alienation voidable only under the name 
of a diſcontinuance; but this was a ſmall 
relief. At laſt, the people having groaned 
for two hundred years under- the inconve- 
niences of ſo much property being unali- 
enable, and the great men, to raiſe the pride 
of their families, and in thoſe turbulent 
times, to preſerve their eſtates from for- 
feiture, preventing any alteration by the 
legiſlature, the ſame bent threw out a 
fiction in Taltarum's caſe, by which tenant 
in tail of the freehold and inheritance, or 
with the conſent of the freeholder, might 
alien abſolutely. Publick utility adopted 
and gave a ſanction to the doctrine, for 
the real political reaſon, to break intails ; 


but the oſtenſible reaſon from the fictitious. 


recompence hampered ſucceeding times 
how to diſtinguiſh caſes which were within 
the falſe reaſon given, but not within the real 
policy of the invention, till at laſt the le- 
giſlature applauded common recoveries by 
a variety of ſtatutes. As the legiſlature 
has for ages avowed the propoſition, we 
may now ſay, that common recoveries are 
a mere form of conveyance, all neceſſary 
circumſtances of form and ceremony are 


taken 
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taken from its fifticious original, The po- 
licy of this ſpecies of altenation meant to 
take a middle way as to entails between 
perpetuities and abſolute property; aliena- 
tions were allowed, yet in ſuch a ſhape as 
neceſlarily required deliberation and delay ; 
and they were only allowed to be made by 
tenant in tail in poſſeſlion, or by tenant in 
tail in remainder, with the conſent of the 
owner of the firſt eſtate for life, the eldeſt 
ſon was reſtrained in the life-time of his 


father or mother, or any other anceſtor or 


relation ſeiſed for life under a family ſet- 
tlement. The act of 14 Geo. 2. proceeds 
upon the parties to a recovery having power 
to ſuffer it: Sir Robert Atkyns, the ſon, had 
no right to ſuffer a common recovery, 
without the concurrence of the jointreſs; 
any contrivance therefore to do it, without 
her joining, is artifice and evaſion, 


If tenant in tail in poſſeſſion is diſſeiſed, 


though the præcipe be brought againſt the 


diſſciſor, yet, if he is vouched, the recovery 
ſhall bar, becauſe he had power to bar. In 
Fennings's caſe, 10 Co. 44. the recovery is 


ſupported, becauſe the parties had power to 


bar; by parity of reaſon this recovery ought 
not to be ſupported, becauſe the parties had 


no 
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no power; if it was, the law muſt be over- 
turned. 


Every remainder man in tail might eaſily 
get a naked poſſeſſion, and make a ſecret 
feoffment. 


The plan of marriage, and other family 
ſettlements, 1s to limit a remainder to the 
firſt and every other ſon in tail; the nega- 
tive which the father now has upon the 
eldeſt ſon's ſuffering a common recovery, is 
the very means and conſideration of get- 
ting the eſtate re · ſettled upon the marriage 
of the eldeſt ſon. By this method, the 
moment, he attains to the age of rwenty= 
one years, he may ſet his father at defiance, 
ſuffer a common recovery, and bar all the 
reſt of the family. This conſequence alone, 
in a caſe unprecedented, 1s a ſufficient ob- 
jection, 


If before the introduction of common 
recoveries, as a conveyance, this queſtion 
had been agitated in an adverſary real ac- 
tion, -upon a plea, that Earle was not te- 
nant to the freehold, it would have been 
adjudged from the law, and artificial learn- 
ing of tenures, that he could not be ſo con- 
ſidered. 
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ſidered. If the queſtion had been, whether 


tenant in tail in remainder ſhould, by ſuch 
an injurious entry and feoffment, acquire a 
benefit to himſelf, to the prejudice of his 


reverſioner, it would have been adjudged, 


from eternal principles of juſtice, that an 
act founded in wrong, ſhould not, by vir- 
tue of the crime itſelf, become legal for the 
author's advantage; as it is now agitated, 
when common recoveries are eſtabliſhed 
as a ſpecies of alienation, the only queſ- 
tion is, whether the rule of law, which re- 
quires the concurrence of the owner of the 
firſt eſtate for life, ſhall be overturned? It 
is better to ſubvert the rule directly, than 


ſuffer it to be done by a ſecret injurious en- 


try and feoffment, which cannot be pre- 
vented, and which the owner may never 
hear of. 


There is no injury or wrong, for which 
the law does not provide a remedy. But if 
this ſtratagem ſhould prevail, redreſs muſt 
follow too late, unleſs the entry of the te- 


nant for life ſhall avoid the recovery; if it 


would, there is an end of the preſent queſ- 
tion, for the jointreſs entered, and was in- 
titled to the profits from Sir Robert Atkyns 
as a treſpaſſer ab initio. 


In 
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In every light, and upon every ground 
of law, this recovery is bad. 


Notwithſtanding theſe arguments, judg- 
ment was unanimouſly given for the de- 
fendant, on the ground that the plaintiff 
was barred by the ſtatute of Limitations, 


the ejectment not having been brought 


within twenty years after the leſſor's title 
accrued. 


A writ of error was brought in the 
Houſe of Lords, where it was alſo deter- 
mined that the plaintiff was barred by the 
ſtatute of Limitations. 


Fohn Atkyns, the plaintiff in this cauſe, 
having died without iſſue, the perſon who 
was next in remainder under the will of Sir 
Robert Atkyns, brought an ejectment for 
the recovery of the ſame premiſes: and the 
validity of this recovery having been again 
diſcuſſed in the court of King's Bench in 
Mich. 18 Geo. 3. Mr. Juſtice Afon delivered 
the opinion of himſelf, Mr. Juſtice Willes, 
and Mr. Juftice Aſpburſt, (Lord Mansfield 
being abſent) that the recovery was void, 
becauſe James Arle was not a good tenant 
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to the præcipe, and judgment was therefore 
given for the plaintiff, 


3 


The arguments which were made on 
that occaſion are very accurately reported 
by Mr. Cowper ; but as they are the very 
ſame which had been uſed on the former 
hearing, it is unneceſſary to ſtate them. 


co. A good tenant to the præcipe may 
be made by bargain and ſale inrolled; and 
the bargainee may appear and vouch be- 
fore entry, or before the bargain and ſale 
is inrolled, provided it be inrolled within 
ſix months, as preſcribed by the ſtatute: 
for although the freehold does not pals 
from the bargainor until the inrolment, yet 
as ſoon as that is done, the freehold is con- 
ſidered as having paſſed from the bargainor, 
at the time when the bargain and ſale Was 
executed, by relation. 


51. As common recoveries are much 
favoured by the courts of law, a bargain 
and ſale to make a tenant to the pre- 
cipe, will not be deemed void on ac- 
count of any trifling miſtake or ifiaccu- 


racy. 
Thus 
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Thus where Nathanie! Lord Viſcount 
Say and Sele conveyed his eſtate to B. K. for 
the purpoſe of making him a tenant to the 
præcipe, by a bargain of ſale, which was 
worded in the following manner: * Wit- 
ce geſſeth, that for and in conſideration of 
« five ſhillings by the ſaid B. K. to the ſaid 
«Lord N. in hand paid, as alſo for the 
« cutting off all entails, and for-the bar- 
« ring of all remainders and reverſions of, 
te in, and upon all and ſingular the premiſes, 
te and for ſettling and aſſuring the ſame to 
tc the ſaid Lord MV. and his heirs, doth bar- 
te gain, fell, and confirm unto the ſaid 
« B. X. Sc. | 


The court of King's Bench were of 


becauſe ſuch was the plain intention of it. 


Upon a writ of error brought in the 
Houſe of Lords it was contended, that this 
bargain and ſale could not convey any 
eſtate, becauſe it was not mentioned therein 
that any perſon did bargain and ſell the 
lands in queſtion, There appeared, indeed 
the words Bargain and ſell, but it was not 
ſaid who bargained and fold, and conſe- 
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opinion, that this deed paſſed the freehold, 
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quently Lord Nathaniel did not bargain 
and ſell, 


On the other ſide it was argued, that it 
appeared primd facie, that the conſide ration 
money was paid by B. X. to Lord, N. and 
that it was for barring all intails and re. 
mainders in the premiſes, and aſſuring the 
ſame to Lord N. and his heirs; that it 

appeared as well by this deed itſelf as by the 
evidence on the trial, .that the manors and 
lands therein mentioned were the eſtate of 
Lord N. and that the intent of the deed 
was to make B. K. tenant of the freehold, 
in order that a common recovery might be 
ſuffered ; and therefore the Court of King's 
Bench were unanimouſly of opinion, that 
the freehold was well conveyed by this 
deed, The judgment was affirmed, 


52, A tenant to the præcipe may alſo be 
made by leafe and releaſe ; and the reſer- 
vation of a pepper-corn in the bargain and 
ſale ſor a year, is a ſufficient conſideration 
to raiſe a uſe in the bargainee, ſq as to make 
the releaſe valid, for the purpoſe of ſup- 
porting a common recover. 


Thus where a tenant in tail made a leaſe, 
dane a pepper- corn rent, and aſter- 
wards 
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wards a releaſe to make a tenant to the 
præcipe.— It was determined that the word 
grant in the leaſe would make the lands 
paſs by way of uſe ; that the reſervation of 
a pepper-corn was a good conſideration to 
raiſe an uſe to ſupport a common reco- 
very ; and that the leaſe, being within the 
ſtatute of Uſes, there was no need of an 
actual entry to make the leſſee capable of 
taking a releaſe. 


53. We have ſeen, that, in general, a 
common recovery cannot be valid without 
a tenant to the precipe, Yet, in ſome 
caſes, a common recovery may operate by 
eſtoppel, although there be no tenant to 
the præcipe; but this is only where the per- 
ſon who ſuffers the common recovery is 
tenant in fee, for the iſſue in tail cannot be 
bound by eſtoppel, as they do not claim 
from their immediate anceſtors, but from 
the firſt purchaſers, ſecundum formam deoni. 


54. Common recoveries having been 


long conſidered by the judges, and alſo by 
the legiſlature, as common aſſurances, 
every ſort of favour has been ſhewn them ; 
and as the validity of recoveries has fre- 
quently been called in queſtion, on account 
of regularities in making a tenant to the 


H 2 precipe, 
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precipe, the following ſtatute was made to 
obviate that inconvenience. 


Sect. 5. © Whereas it has frequently hap- 
ee pened, that the deeds for making the te- 
ce nant to the writs of entry, or other writs 
ce for common recoveries, have been loſt, 
© or that the fines or deeds, making the te- 
te nants to the ſaid writs, have not been le- 
ce vied or executed till after the judgment 
e given in ſuch recoveries, and the writ of 
te ſeiſin awarded; by reaſon whereof great 
ce doubts have ariſen, whether ſuch recove- 
te ries, for want of proper tenants to the 
« writs, are good and effectual in law: to 
prevent ſuch doubts for the future, and 
* in order to render common recoveries 
©« more certain and effeCtual, be it enacted, 
that every common recovery already ſuf- 


e fered, or hereafter to be ſuffered, ſhall, 


ce after the expiration of twenty years from 
te the time of the ſuffering thereof, be 
«deemed good and valid to all intents and 
c purpoſes, if it appears upon the face of 
ce ſuch recovery that there was a tenant to 
'« the writ ; and if the perſons joining in 


| © ſuch recovery had a ſufficient eſtate and 


de power to ſuffer the ſame, notwithſtand- 
ce ing the deed or deeds for making the 


| « tenant 
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* tenant to ſuch writ ſhould be loſt, or not | Chap. III. 


« appear. 


Se. 6. And be it further enacted by the 
© authority aforeſaid, that from and after the 
e commencement of this act, every reco- 
ce very already ſuffered, or hereafter to be 
e ſuffered, ſhall be deemed good and valid 
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* to all intents and purpoſes, notwithſtand- 


ce 1ng the fine, or deed or deeds, making 
* the tenant to ſuch writ, ſhould be levied 
© or executed after the time of the judg- 
e ment given in ſuch recovery, and the 
ce award of the writ of ſeiſin as aforeſaid, 
e provided the ſame appear to be levied or 
« executed before the end of the term, 
« great ſeſſion, ſeſſion or aſſizes, in which 
te ſuch recovery was ſuffered; and the 
te perſons joining in ſuch recovery had a 
<« ſufficient eſtate and power to ſuffer the 
« fame as aforeſaid.” 


55. In ejectment, the jury found a ſpe- 
cial verdict that Sarah Williams, being te- 
nant in tail of the premiſſes in queſtion, 
conveyed the ſame by leaſe and releaſe 
dated the 19th and 2oth of November 1778 
to a perſon to make him tenant to the præ- 
cipe in order that a common recovery 
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might be ſuffered, which was accordingly 
ſuffered, and a writ of ſeiſin awarded, teſted 
the 6th of the fame month of November, 
returnable in 15 days of St. Martin, to 
which the ſheriff returned, that he by vir- 
tue of the ſaid writ, on the 1oth of Novem- 
ber in the ſame term, did cauſe full ſeiſin 


of the premiſſes therein mentioned to be 
. delivered to the demandant. 


It was contended that this recovery was 
void, for it appeared upon the record that 
ſeiſin was delivered by the ſheriff ten days 
before the date of the conveyance to the 
tenant of the freehold, when in fact Sarah 
Williams was in poſſeſſion of the lands ; 
and that this caſe was not within the ſta- 
tute 14 Geo. II. c. 20. / 5. which aroſe 
from the fictitious relation to the firſt day 
of the tegmgFand was made for a different 
purpoſe, viz. to prevent recoveries being 


| ſet aſide where the tenant to the præcipe 
' was created by deed executed after the 


award of the writ of ſeiſin. The words of 
the 6th ſection of the act were, “ executed 
ce after the time of the judgment given 
&« and the award of the writ of ſeiſin.“ 
But there was a material difference between 
ö the 
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the award and the execution of the writ, 
and the 7th and 8th ſections expreſsly 


provide that the act ſhould not be extend - 
ed beyond its ſtrict limits. 


The Counſel on the other fide were 
ſtopped by the Court, who ſaid, that 
though there might have been ſome doubt 
if it had been found a fact, that ſeiſin was 
actually given on the ioth of November, 
yet the day named in the return was imma- 
terial; for it was not neceſſary to name any 
particular day, and the return would have 
been good without it. All that was ne- 
ceſſary was, that ſeiſin ſhould be delivered 
after the judgment, and before the return 
of the writ, and that the proceedings ſhould 
all be in the ſame term. That thoſe re- 
quilites were complied with in the preſent 
caſe, which was directly within the ſtatute 
14 Geo. 2. / 5. and 6. As therefore the 
day mentioned in the ſheriff's return 


Chap. 1IT. 


was repugnant to the reſt of the proceed- | 


ings, it was to be rejected, and there muſt 
be judgment for the defendant. 


A writ of error was brought upon this 
jodgment in the Court of King's Bench. 
Lord Kenyon obſerved, that the ſenſe of the 
= H 4 clauſe 
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clauſe in the ſtatute 14 Geo. 2. was, that, 
the recovery ſhould be valid, provided the 

deed making a tenant to the præcipe was 
executed before the end of the term in 


which the recovery was ſuffered: and it 


appeared upon this verdict that the deeds 
making the tenant to the precipe were ex- 
ecuted within the term. And though the 
ſtatute, in enumerating ſome of the defects 
for which a remedy was to be applied, does 
not mention this particular defect, it has 
always been underſtood that the act was 
intended to remedy every defect of this kind, 
provided that, which is there made a con- 


dition, be complied with, namely, the mak- 


ing of the tenant to the præcipe before the 
end of the term in which the recovery is 
ſuffered ; nor could the words of the ſtatute 
be ſatisfied by any other conſtruction. 


The other Judges concurred in opinion 
with the Lord Chief Juſtice, and the judg- 
ment was affirmed, 
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CHAPTER IV. 
Of Voucher. 


56. J N deſcribing the manner of ſuffer- 

ing a common recovery, it has been 
ſaid, that when the tenant to the præcipe 
appears in court to anſwer the demandant's 
writ, he, inſtead of defending the title to 
the land, calls on another perſon, who is 
ſuppoſed to have warranted the title to him 
at the time of the original purchaſe, and 
prays, that the ſaid perſon may be called 
in to defend the title which he warranted, 
or otherwiſe to give lands of equal value 
to thoſe which he ſhall loſe by the defect 
of his warranty. 


57. Where the precipe is brought againſt 
the tenant in tail who vouches over the 
common vouchee, the recovery is ſaid to 
be with ſingle voucher. Where the pre- 
cipe is brought either againſt a prior tenant 
for life, or the alienee of the tenant in tail 
who vouches the tenant in tail, who comes 
upon the voucher and vouches over the 
common vouchee, the recovery is then ſaid 
to be with double voucher, 

58. In 
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58, In all real actions the demandant 
has a right to counterplead the voucher, 
(that is) to ſhew in his replication, that the 
tenant ought not to he allowed ſuch a 
voucher; and the vouchee might alſo 
counterplead the warranty, by ſhewing, 
that he was not obliged to warrant the 
lands to the tenant. 


But when a perſon is vouched to war- 
ranty, and enters of his own accord into 
the warranty, the law preſumes, that he 
parted with his firſt poſſeſſion with warran- 
ty; and comes in now to warrant the fame 
poſſeſſion, otherwiſe he would not enter in- 
to the warranty, but would counterplead 
it, for he might demand the lien: and even 
if the tenant ſhewed a lien, he might coun- 
terplead it. But if he enters into the war- 
ranty without demanding a lien, no perſon 
can afterwards aver, that there was no 
warranty; for when the vouchee, by enter- 
ing into the wartanty, binds himſelf to ren- 
der in value, in caſe the demandant reco- 


vers, the cauſe of the warranty is not exa- 


minable, either by a privy or a ſtranger; 
becauſe the law will preſume, that the 
vouchee was compellable to enter into the 

warranty, 
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warranty, otherwiſe he would never run 
ſuch a riſque. 


59. If the vouchee is preſent in court, 
he immediately enters into the warranty, in 
which caſe the entry in the record is thus: 
« And the ſaid William, in his proper per- 
« ſon, cometh and defendeth his right; 
« when, Sc. and thereupon voucheth to 
« warranty Roger Blagrave, Eſquire, who 
« js preſent here in court, in his proper 
« perſon, and freely warranteth to him the 
* tenements aforeſaid.” 


60. It frequently happens, that neither 
the tenant nor the perſon vouched can 
conveniently appear perſonally in court, in 
which caſe they make a warrant of attorney 
to ſome other perſon to appear in their 
ſtead, The warrant of attorney is thus :— 
* A. B. puts in his place C. D. and E. F. 
* his attornies, jointly and ſeverally againſt 


* I. B. to gain or loſe in a plea of land, 
« oe,” 


If the perſon who comes in as vouchee 
makes a warrant of attorney, it is thus : — 
* 7. K. whom A. B. voucheth to warranty, 
* Putteth in his place L. M. and N. O. his 


© attornies, 
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s attornies, jointly and ſeverally againſt 


« J. B. to gain or loſe in a plea of lands, 
ge. 


61. The warrant of attorney muſt be 
acknowledged either before a judge, who 
muſt ſign it, or the juſtices of aſſize where 
the lands lie, or elle before commiſſioners 
appointed by writ of dedimus poteſtatem de 
attornato faciendo, who muſt certify the 
names of the perſons whom the tenant or 
vouchee appoints for his attornies, under 
their hands and ſeals. 


By the ſtatute 23 Eliz. c. 3. /. 5. it is 
enacted, that every perſon who ſhall take 
the knowledge of any warrant of attorney 
of any tenant or vouchze for ſuffering of 
any common recovery, ſhall, with the cer- 
tificate of the warrant of attorney, certify 
allo the day and year whereon the ſame 


was knowledged. And that no perſon who 


takes any ſuch knowledge of any warrant 
for any recovery, ſhall be bound to certify 


ſuch warrant, except it be within one year 


next after the ſaid knowledge taken ; and 
that no clerk or officer ſhall receive any 
writ of entry, whereupon any common re- 


of 
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of the knowledge of the warrant ſhall ap- 
pear, in or by ſuch certificate, 


This writ of dedimus poteſtatem is not 
founded on the ſtatute of Carlifle, which 
only extends to perſons who acknowledge 
fines, but is a writ which was provided by 
the common law, enabling perſons, who 
could not appear in court, to appoint attor- 
nies in their ſtead, 


62. Where a common recovery is ſuf- 
fered in this manner, the warrant of attor- 
ney is the foundation of the recovery, all 
the ſubſequent proceedings being in fact 
mere matters of form ; but ſtill the ac- 
knowledgment of a warrant of attorney 
may be void, and of conſequence the re- 
covery ſuffered purſuant to ſuch a warrant 
of attorney, on account of any legal diſabi- 


lity in the perſon who acknowledges it, and x, ---. 
ſuch diſability may be averred, in which it 4% . . 
differs from the acknowledgment of a fine 77 e. 
before commiſſioners appointed by a writ 


of dedimus poteftatem, for the acknowledg- 
ment of a fine is the aſſent of the party to 
the accommodation of the ſuit, by which it 
is abſolutely compleated, and the entry of 
the concord is the ſame as entering up 
judgment ; 
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judgment; but the acknowledgment of 4 
warrant of attorney to ſuffer a common. 
recovery 1s nothing more than a judicial 
mode of appointing another perſon to ap- 
pear in court for the tenant or vouchee, 
and is no part of the record; hence theſe 


two acts are attended with very different 
conſequences, 


It follows from theſe principles, that if a 
tenant or vouchee, who has appointed an 
attorney, for the purpoſe of ſuffering a 
common recovery, dies before ſuch attor- 
ney has actually appeared for him, the re- 
covery will be void; becauſe the death of 
ſuch tenant or vouchee is a determination 
of the warrant of attorney, and this cir- 
cumſtance may be averred, it not being 
contrary to the record, 

64. If the warrant of attorney appears to 
have been given after judgment, the re- 
covery will be void; for the writ of dedimu, 
poteflatem de attornato faciendo recites, that 
the writ of entry is pending, which is not 
the caſe after judgment: and the appear- 
ance of the attorney before the warranf 
was made, is without authority, and there- 


fore void. 


: | 6s. By 


Recoveries. 111 


65. By a rule of court, made in Hil, 14 Chap. IV. 
Geo. 3. for the more effectual and certain TINY 
proof of the due acknowledgment of war- 
rants of attorney, taken from the tenants or 
vouchees in common recoveries, by virtue 
of any writ of dedimus poteſtatem, it is or- 
dered by the court, © that no common re- 
« covery, Wherein the tenant or tenants, 
« youchee or vouchees, or any of them, 
« ſhall appear and defend by attorney, ſhall 
« be arraigned at the bar, unleſs an affida- 
„vit or affidavits, in writing, on parch- 
© ment, ſhall be made and annexed to a 
* copy of the precipe, and warrant or war- 
« rants of attorney, acknowledged by ſuch 
e tenant or tenants, vouchee or vouchees, 
« by virtue of any, writ or writs of dedimus 
e poteftatem, in which affidavit or affidavits, 
the perſon or perſons making the ſame, 
« ſhal] ſwear that he or they knew the 
party or parties acknowledging ſuch 
* warraut or warrants of attorney; that the 
* ſame was or were duly ſigned and ac- 
* knowledged, upon the day and year, or 
« ſeveral days and years mentioned in the 
* caption, or ſeveral captions thereof, that 
* the party or parties acknowledging, and 
* allo the commiſſioners taking the ſame, 
* were all of full age and competent un- 
« derftanding, 
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& derſtanding. That the femes covert (if 
« any) were ſolely and ſeparately examined 


e apart from their huſhands, and freely and 


© voluntarily conſented to acknowledge the 
ce ſame. That all che ſaid parties knew 
ce the ſame warrant or wairants of attorney 
© was or were intended for ſuffering a com- 
© mon recovery to paſs his, her, or their 
tc eſtate or eſtates. And further, that the 
cc razure or razures, interlineation or inter- 
cc lineations, (if any) in the body or cap- 
ce tion of ſuch original warrant or warrants 
ce of attorney, was or were made before the 
ce ſaid parties, or any of them ſigned the 
c ſaid warrant or warrants, and before the 
© commiſſioners, ſigned the ſaid caption or 
© captions; which affidavit or affidavits 
(together with the ſaid copy of the præ- 
© cipe, and warrant or warrants of attorney 


© whereunto the ſame ſhall be annexed) 


ce ſhall be filed in the office of inrollment 
« of writs for fines and recoveries. And 
© it is ordered, that all and every ſuch af- 
ce fidavit or affidavits, as aforeſaid, ſhall be 
© made by ſome attorney or attornies of 
ce the courts of Weſtminſter- Hall, or of the 
e ſeſſions in ales, or of the counties pa- 
ce Jatine of Cheſter, Lancaſter, or Durham ; 
ce and ſhall be ſworn before a perſon duly 

, authorized 
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te authorized to take affidavits in this court, | Chap. IV; 
— — 
« except where the party or parties reſ- 


\ 


te pectively, at the time of their acknow- | 
« ledging ſuch warrant or warrants of at- 


te torney, ſhall be in that part of Great 
te Britain called Scotland, or in Ireland, or 
te in ſome other parts beyond the ſeas. And 
te in caſe the ſaid party or parties ſhall be 
te jn Scotland, then the ſaid affidavit of 
« affidavits ſhall be made by one of the 
« clerks of his majeſty's ſignet, and ſworn 
te before one of the judges, or other 
te perſon duly authorized to take affidavits 
« or depoſitions, in the Court of Seſſion, of 


© Court of Exchequer in that part of the 


« united kingdom. But if the ſaid party 
© or parties ſhall be in Ireland, or in any 
« other parts beyond the ſeas, then the ſaid 
« affidavit or affidavits ſhall be made by 
te one of the commiſſioners who hath taken 


ie the acknowledgment of ſuch warrant or 


te warrants of attorney, and ſhall be {worn 
« either before ſome perſon duly autho- 
tc rjized to take affidavits in this court, or 
« before ſome magiſtrate of the place 
« where ſuch acknowledgment ſhall be 
© taken, having authority to admjniſter an 
* oath, and in the preſence of a public no- 
« tary, which notary ſhall alſo certify in 
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te writing, under his hand and ſeal, as well 
te the due adminiſtering of the ſaid oath, 
ce as alſo the name, ſignature, and office of 
te the magiſtrate adminiſtering the ſame.” 


66. By a rule of the Court of Common 
Pleas made Trin. 30 Geo, 3. it is ordered 


that from and after the firſt day of Mich. 


term then next enſuing, in every common 
recovery wherein the tenant or tenants, or 
the vouchee or vouchees, warrant or war- 
rants of attorney ſhall be taken under a de- 
dimus poteſtatem, there ſhall be written on 
every copy of the præcipe, and of ſuch war- 
rant of attorney having ſuch affidavit or 
a/idavits as is or are required by the rule 
of this court made in Hil. 14 Geo. 3. 
thereto annexed the allecatur of the Lord 
Chief Juſtice, or ſome one other of the 
juſtices of this court, in the ſame or like 
manner as allocaturs are now written on 
fines taken by dedimus poteſtatem; and the 
copy of the precipe and warrant or war- 
rants of attorney with the allocatur thereon, 
ſhall be filed as directed by the ſaid rule; 
and that at the time of ſigning ſuch alloca- 
tur, the writ of entry for ſuch common rc- 
covery ſhall be produced before the judge 
ſigning ſuch al/ocatur, who may mark ſuch 

4 WAS 
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writ with his title, name, or initials there- 
on; and ſuch writ ſhall alſo be produced at 


the time of the araignment of ſuch reco- 
very. 


67. If the perſon whom the tenant 
vouches is not in court, then a writ called 
a writ of ſummoneas ad warrantizandum 
iſſues, to compel the perſon called upon to 
appear in court, and warrant the lands, 


In adverſary ſuits, if upon a ſummoneas 
ad warrantizandum, the ſheriff returned the 
vouchee ſummoned, and the vouchee made 
default, a capias ad valentiam iſſued for the 
tenant; but if the ſheriff returned nibil up- 
on the ſummons, an alias and a pluries 
iſſued, and then a /equatur ſub ſuo periculo. 
And if the vouchee fill made default, 
judgment was given for the demandant, but 
no judgment was given for the tenant be- 


cauſe it appeared that the vouchce had not 
aſſets, 


68. Where the vouchee appears by at- 
torney, the warrant by which he conſtitutes 
an attorney ought to bear date after the 
teſte of the writ of ſummons ; but how- 
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ever the omiſſion of this circumſtance wilb 
not iavalidate a recovery. 


Thus in a writ of error to reverſe a com- 
mon recovery, the error inſiſted on was, 
that the warrant of attorney of the vouchee 
bore date before the writ of ſummoneas ad 
warrantizandum iſſued, but it was anſwered 
that the vouchee might appear in perſon 
without any ſummons, and therefore the 
recovery was good, and the proceſs void. 
Ard the court ſaid, that a common reco- 
very being a common aſſurance, they 
would intend another warraut of attorney 
made in due time. 


69. When the vouchee has entered into 
the warranty, he comes in /oco tenentis; and, 
in judgment of law, is tenant to the de- 
mandant. And then the demandant counts 
againſt him as he did before againſt the te- 
nant, and the vouchee may plead all thoſe 
pleas which the tenant might have pleaded, 
and alſo any pleas which may ariſe after he 
has entered into warranty. 


Thus if a præcipe, quod reddat, is brought 
againſt A. who vouches B. who enters into 
warranty, and afterwards the demandant 

relcaſes 


* 
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releaſes all his right to A. although A. him- 
ſelf cannot plead this releaſe, becauſe ſrom 
the time when B. entered into the warranty 
A. is not before the court, yet B. may 
plead this releaſe, or may plead a releaſe to 
himſelf from the demandant. 


70. The demandant may releaſe to the 
vouchee, although the vouchee has nothing 
in the land; for when the vouchee enters 
into the warranty, he becomes tenant to 
the demandant, and may render the land 
to him, on account of the privity which 1s 
between them. 

71. If a fine be levied by a vouckee to 
the demandant, or by the demandant to 
a vouchee, it will be good, becauſe the 
vouchee is ſuppoſed to have the freehold, 


72. By the common law, a writ of ſum- 
moneas ad werran!izandum had nine returns. 
By the ſtatute 6 Car. 2. c. 16. / 10. the 
returns were abridged to five; and now, 
by the ſtatute 24 Geo. 2. c. 48. / b. they 
are reduced to four incluſive; as if the writ 
of entry is returnable on the morrow of 411 
Souls, then the writ of /ummoneas mult be 


' returnable from the day of St, Martin in 


I 3 fifteen 


3 Rep. 29. 


Idem. 
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fifteen days, being the fourth and laſt re. 
turn of Michaelmas term. And if thefe are 
three vouchers, the writ of ſummons for 
the ſecond vouchee is to be returnable four 
returns (both incluſive) from the return of 


the ſummons of the firſt vouchee; and 


writs of ſummons are teſted four days in- 
cluſive, from the writ of entry. 


73. The court of Common Pleas will 
not enlarge the return of a writ of ſum- 
mons, ſo as to make a term intervene be- 
tween the teſte and the return. 


Thus, where a motion was made in 
Eafter term 18 Geo. 3. that the writ of 
ſummons in five recoveries might be teſted 
in the Michaelmas term preceding, and be 
made returnable in that Eaſter term, inſtead 
of the uſual courſe, authorized by the ſtat. 
24 Geo. 2. c. 48. which is, that it ſhould be 
teſted the fourth day incluſive, from the 
return of the writ of entry, and be return- 
able the fourth return after che return of 
the writ of entry; in conſ-quence of which, 
writs of ſummons muſt be returnable either 
in the ſame term in which they were teſted, 
or, at fai theſt, in the very next term. The 
occafion of this application was, that Earl 

Cowper, 
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Cooper, the vouchee, had acknowledged 
the warrants of attorney to appear to the 
ſummons, before commiſſioners appointed 
by dedimus (which recited the ſummons as 
returnable in the preceding Hilary term) 
at Florence, on the 13 December, 1777, but 
they did not arrive in England till after the 
end of Hilary term; and as the return is 
uſually of the ſame term wherein the re- 
covery is in fact arraigned at bar, and the 
teſte muſt precede the actual acknowledg- 
ment of the warrant of attorney by the 
vouchee, this proceeding could not be made 
regular, without ſuing out a writ of ſum- 
mons with a much longer return than the 
courſe of practice will at preſent allow, 
The like inconvenience mult occur when- 
ever the vouchee dwells in any diſtant 
country, as the Eaſt or Weſt Indics ; but 
that objection had been uſed to be cured in 
a very unwarrantable manner, by altering 
the date of the caption after it arrived in 
England, ſo as to ſuit the term in which the 
recovery was arraigned, till the late rule of 
court in Hilary term 14 Geo. 3. (which di- 
refs inter alia an affidavit to be made of 
the true time of taking the caption) put a 
ſtop to this, among other groſs irregulati- 


ties in the practice of ſuffering recoveries. 
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The court conceived that they bad not 
power to make ſuch a rule, or at Icait, that 
they could not foreſce all its conſequences, 
it would be highly imprudent to authorize 
ſuch a procceding, by a previous direction 
from the bench; but intimated, that no 
blame ſhiould tall on the officer, who ſhould 
make out the procets as prayed for, but the 
ſame to be at the hazard of the parties, and 
without prejudice to any future queſtion, 
that might ariſe, on the validity of ſuch re- 
coveries. 


74. A motion, ſimilar to this one, was 
made in Mich. 19 Geo. 3. and received the 
ſame denial from the court. The facts 
were, that the dedimus was teſted the 26 
February, 1777, and recited a writ of ſum- 
mons, returnable the firſt day of Eafter 
term, 1777; ſo that, properly, the ſum- 
mons ſhould have been returnable, and the 
recovery had, in Hilary, 1778. which the 
diſtance rendered impoſſible.— Therefore, 
on application to the Maſter of the Rolls, 
he ordered the curſitor to make out a writ 
of entry, returnable in Michaelmas term, 
1777 ; upon which the officer made out a 
writ of ſummons, returnable in the next 
Hilary term, of which term the tenant's- 
appearance 
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appearance was entered. And then they 
imparled from Hilary to Eaſter, from 
Eaſter to Trinity, and from Trinity to 
Michaelmas, when the recovery was ar- 
raigned. And if the vouchee was then 
living, it was apprehended that the reco- 


very would be valid; but, if he was dead, 
it would be erroneous, 
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CHAPTER-Y: 


Of Judgment. 


75. * conſequence of the default made 

by the perſon who is laſt vouched 
in a common recovery, and his departure 
in deſpite of the court, judgment is given 


that the demandant ſhall recover ſeiſin of 


the lands in queſtion, and that the tenant 
ſhall recover againſt the vouchee, lands of 
equal value to thoſe warranted by him, and 
now loſt by his default. And as ſoon as 
judgment is given, the recovery becomes 


binding on all the parties to it, and their 
heirs. 


The entry of the judgment upon the re- 
cord 1s thus :— © therefore it is conſidered 
ce that the aforeſaid . G. do recover his 
« ſeiſin againſt the ſaid V/. L. of the tene- 
* ments aforeſaid, with the appurtenances, 
e and that the ſaid V. L. have of the 
lands of the aforeſaid V. G. to the va- 
te, Of. 


76. If 
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76. If judgment be given in a common 
recovery, before the return of the writ of 
entry, or the return of the writ of /ummo- 
neas ad warrantizandum, it is void, becauſe 
the court has no power to proceed until the 
return of the writ of entry, and the appear- 
ance of the vouchee; for the parties are 
not ſuppoſed to appear until the return of 
that proceſs, which iſſues for the ſole pur- 
poſe of bringing them into court. 


77. In every ſpecies of action, the death 
of either of the contending parties puts an 
end to the ſuit; and therefore, in a common 
recovery, if either the demandant, the 
tenant, or any of the vouchees dies before 
judgment is given, the recovery 1s void. 


78. Judgments, however, are not always 
conſidered as having been given on the day 
on which they are pronounced, but have 


frequently a relation to the firſt or ſome. 


other day of the term in which they are 
given: and if all the parties are living on 
the day to which the judgment relates, the 
recovery will be good, for the judges take 
no notice of the day on wliich the riccuvely 
was paſſed in court. 


79. The 
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79. The term in law is conſidered to 
many purpoſes as but one day; and there- 
fore if judgment be given at any time du- 
ring a term, it relates to the firſt day of 
that term, and is conſidered in law as hav- 
ing been given on that day: and the fi:(t 
day of term is the efſvin-day, for the guar- 
to die Poſt is only a day of grace. 


80. However, if a writ of entry is re- 
turnable on the ſecond, or any other re- 
turn- day of the term, judgment will then 
relate to that return-day, and not to the 
firſt day of the term; for the courts will 
not conſider the judgment in a recovery to 
have been given prior to the return of the 
writ of entry. And where the term, by 
the proceedings 1n it, ſuffers a diviſion ; as 
where any proceſs iſſues, during the con- 
tinuance of the term, then the judgment 
relates to the eſſoin-day of the return of 


that proceſs, and not to the firſt day of the 
term. 


$1. It follows, from theſe poſitions, that 
when the vouchee in a common recovery, 
appears in perſon at the return of the writ 
of entry, then the judgment relates to the 
return- 
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return- day of the writ of entry, and is con- 


ſidered in law as having been given on that 


day, but if the vouchee appears upon a writ 
of ſummoneas ad warrantizandum, then the 


judgment relates to the day of the return 
of that writ, 


Thus, where Edward Shelley ſuffered a 
common recovery, in which he was vouch- 
ed by attorney on the gth day of OFober 
(which was then the firſt day of Michael- 
mas term) and died before ſix in the morn- 
ing of that day: the recovery was paſſed 
that day about ten o'clock, and it was ad- 
judged that the death of Edward Shelley 
did not invalidate the recovery, for the 
writ of entry was returnable on the cave 
of St. Michael, and the judgment had re- 
lation to that day, which was the ſaid gth 
day of October, on which day the vouchee 
was alive, and the law makes no fractions 


of a day. 


82. If a warrant of attorney bears date 
after the return-day of the writ of entry on 
which a recovery is ſuffered, the recovery 
will be void; becauſe the judgment re- 
lates back to the return-day of the writ of 


entry. | 
Thus, 
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Thus, where the writ of entry was re- 
turnable on the ofave of St. Michael, which 
was the gth day of October: the writ of de- 
dimus poleſtatem de atiornato faciendo bore 
date the 11th of Ofober, and the mittimus 
thereof bore date the goth of CAober : the 
recovery was adjudged to be erroneous, 
becauſe the judgment, on whatever day of 
the term it was given, related back to the 
return-day of the writ of entry, which was 
the firſt day of the term, ſo that the war- 
rant of attorney was made, after the time 


when the judgment was ſuppoſed to be 
given. 


83. If a vouchee in a common recovery 
who comes in upon a writ of /ammoneas ad 
warrantizandum, and appears by attorney, 
dies before the return of the writ of /um- 
moneas, the recovery is void : becauſe the 
judgment could not poſſibly have been 
given in ſuch recovery until the vouchee 
had appeared in court and made default: 
and as the vouchee could not appear until 
the return of that proceſs, which iſſued for 
the ſole purpoſe of bringing him into court, 
it follows that judgment muſt have been 
given after the death of the vouchee, which 
was a determination of the warrant of at- 
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torney ; and theſe facts being collateral to Chap. V. 
the record, may be aſſigned for error. 


Thus, in a writ of error to reverſe a Wynne v. 
common recovery it appeared by the re- 
cord, that a writ of entry fur diſſeiſin en le 35. 
poſt was brought by Sir Watkin Williams 
Wynne, returnable quinden. Paſch. 13 Geo. 2. 
againſt William Thomas, who appeared in 
perſon and vouched James Apperley and 
Alithea his wife; whereupon a writ of 
fummoneas ad warrantizandum was award-- 
ed, returnable in craſtino aſcenſienis Domini 
(which was on the 16th of May) on which 
day the ſaid James Apperlzy and Alithea his 
wife appeared by Joſiah Hodſen their attor- 
ney, and entered into warranty, and vouch- 
ed over the common vouchee, who made 
default, whereupon judgment was given, 
and a writ of ſeiſin awarded; and the ſhe- 
riff returned that he had delivered ſeiſin. 


The error aſſigned was, that Alitbea died 
before judgment was given in the faid re- 
covery, and for this the plaintiff in error 

prayed, that the recovery might be reverſ- 
ed, Iſſve was joined, that Alithea did not 
die before judgment. A ſpecial verdict 
was found, that Alithea died on the 1oth 
day 


M38. note. 


Recoverfes. 


day of May, fix days before the return of 
the writ of /ummoneas ad warrantizandum, 
but whether ſhe died before judgment or 


not, the jurors left to the opinion of the 
court. 


This caſe was argued on behalf of the 
plaintiff in error, by Mr. Clive, who made 
two points, firſt, that the death of Alitbes 
Apperley, vouchee and tenant in tail, as 
found by the ſpecial verdict, made the 


judgment in the common recovery erro- 
neous, 


Secondly, that upon the whole record, 
and the continuances as entered, the judg- 
ment appeared : be given, and the reco- 
very paſled, after the death of the vouchee; 
and could not be made good by relation, as 
a judgment or recovery in her liſe-tumc. 


In ſuppott of theſe poſitions, he argued, 
that recoveries were erroneous, where the 
vouchee or other neceſſary party did not 
appear, eithei in perſon or by attorney, for, 
without an appearance there could be no 
warranty, no vouching over the common 
vouchee, and conſequently no judgment. 
In this caſe, Alitbea, the vouchee, did not 
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appear in perſon: the firſt conſideration N 7 3d 
therefore was, whether the appearance of 

Joſiab Hodg ſon, her attorney, was a proper 
appearance, or not. And with regard to 

that matter, taking the facts ſimply as they 

appear on the record, the vouchee neither 

appeared in perſon nor by attorney, for the 

death of the vouchee, before the time when 

the attorney actually appeared, was a de- 
termination of the warrant of attorney. 


In the caſe of Wynne v. Lloyd, the error Ante ſ. 68. 
aſſigned was, that there was no warrant of 
attornev at the time of appearance, for it 
appeared the teſte of the warrant of attorney 
was after appearance; the court in effect 
agreed, that an appearance, without a war- 
rant of attorney, was error, even in the caſe 
of a perſon of full age, but they made the 
recovery good by an intendment, that the 
vouchee came in gratis before the writ of 
ſummons, and made a new warrant of at- 
torney in due time: which ſhewed there 
muſt be a warrant of attorney whenever 
the vouchee appeared by attorney. 
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attorney, it may be aſſigned for error, for 
ſuch an appearance 1s void, 


If warrants of attorney were .not duly 
filed, it was error ſufficient to reverſe or 
arreſt a judgment after verdict, before the 
ſtatutes 32 Hen. 8. c. 30. & 18 Eliz. c. 14. 
and ſince theſe ſtatutes it is ſtill error, ex- 
cept after verdict; for the ſtatute 4 & 5 


Anne, c. 16. which extends theſe ſtatutes of 


Jcofails, to judgments by default, &c, 


(which is the preſent caſe) has a ſaving, fo 


as there be an'original writ or bill, and war- 
rants of attorney duly filed, according to 
the law, as is now uſed, If the want of 
form in filing them was error, want of au- 
thority in the attorney, by reaſon of the 
determination of his warrant, was much 
more erroneous. Therefore, if a vouchee 
mult appear in perſon, or by attorney, be- 
fore judgment can be given; and where 
the appearance is by attorney, if ſuch attor- 
ney muſt have a proper warrant or autho- 
rity to appear, and the want of ſuch war- 
rant is error, it is equally certain that the 
death of the vouchee before appearance, is 
a counter mand or determination of the 
warrant of attorney; for a warrant of at- 


torney to appear or confeſs judgment, is a 
naked 
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naked authority, not coupled with any in- 
tereſt, and no more than an inſtrument, 
enabling the attorney, to do an act, which 
the principal himſelf might have done in 
perſon: and as it is abſurd to ſay that a 
man can acknowledge a judgment or ap- 
pear in a court of juſtice after he is dead, 
ſo it is as unreaſonable to admit, that ano- 
ther perſon ſhould be capable of repreſent- 
ing him, on ſuch occaſions. The perſonal 
capacity of the principal, and the derivative 
authority of the attorney, are founded on 
the ſame principle, namely, the life of the 


party, and therefore they muſt both end at 
his death. 


If a man gives a warrant of attorney to 
confeſs judgment, and dies before the judg- 
ment 1s confeſſed, the death is a counter- 
mand. If a tenant or vouchee died before 
judgment, and judgment had afterwards 
been entered, it would be erroneous, 


Thus, where a writ of error was brought 
to reverſe a judgment in C. B. the error 
aſſigned was, that judgment was given 
againſt a dead perſon, the defendant dying 
after the day of Ni Prius, and before the 
day in bank: and the court were all of opi- 
K 2 nion, 
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nion, that the judgment being given againſt 


a defendant who was dead, it was errone- 
ous, and muſt be reverſed. That caſe was 
before the ſtatute 17 Car. 2. c. 8. which 
provides a remedy where either party dies 
after a verdict, and before judgment, and 
gives a power to enter up judgment within 
two terms after the verdict. 


The caſe was the ſame at Common Law 
before the ſtat. 17 Car. 2. c. 8. But by the 
ſtat. 8 & 9 V. 3.c.11. J 6. it is provided, 
that if a plaintiff or defendant dies after an 
interlocutory, and before a final judgment, 
the action ſhall not abate, but the plaintiff 
may notwithſtanding proceed to a final 
judgment. Theſe ſtatutes ſhew what the 
Common Law was, and how a judgment 


againſt a dead perſon was to be conſi- 
dered. 


If a tenant in a real action dies pending 
the writ, and judgment is afterwards given, 
it is error, becauſe given againſt a dead 
perſon, Thus the Common Law ſtands 
with regard to plaintiffs or defendants dy- 
ing before judgment, in real and perſonal 
actions; and there is no act of parliament 

which 
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which alters the Common Law in this 


caſe. 


The preſent action is a real action, it is 
a writ of entry upon a diſſeiſin, and Alithea 
Apperley the vouchee, after appearance, 
and entering into the warranty (admitting 
that to be the caſe) was the tenant in law, 
and her death before judgment, was the 
ſame as if any other tenant had died, in 
caſe an action had been only between de- 
mandant and tenant, without any vouchee, 


Every vouchee may take advantage of 
any error between the other parties: the 
ſecond vouchee may aſſign error between 
the tenant and the firſt vouchee. The rea- 
ſon is, becauſe the judgments are ſeveral 
and diſtin, for in every common recove- 
ry there are ſeveral judgments, and ſeveral 
recoveries are included, and it ought to 
appear, that all of them are regular and 
againſt proper parties, and that all the par- 
ties are before the court, 


Littleton ſays, if in a precipe quod reddat 
the tenant vouches, and the vouchee en- 
ters into a warranty ; if afterwards the de- 
mandant releaſes to the vouchee, it is 


K 3 good: 


8. 491. 


Pigot 196, 


Recoveries, 


good: for the vouchee, after he hath en- 
tered into the warranty, 1s tenant in law 
to the demandant. So in 1 1ſt. 265. b. it 
is ſaid, that when the vouchee enters into 
the warranty, he becomes tenant to the 
demandant, and may render the land to 


him in reſpect of the privity between 
them. 


Theſe authorities ſhew, that the ſame 
regularity, even in procels, is required to 
bring in the vouchee upon a voucher, as 1s 
requiſite to bring in the tenant at firſt; 
and that the vouchee, after he hath agreed 
and entered into the warranty, is conſi- 
dered in this action as actual tenant of the 
freehold : and it has been ſhewn, that if 
the tenant dies before judgment, it is error, 
and the law is the ſame if the vouchee dies 
before judgment. It follows, that as the 
verdict finds the vouchee died upon the 
roth of May, which by the record appears 
to be prior in time to any appearance of 
the vouchee (for that was not until the 
16th of May) and no judgment was or 
could be given till after appearance, that 
therefore it is an erroneous judgment, be- 
ing given after the death of the youchee, 


With 
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With reſpe& to the ſecond point, two 
objections were made by the counſel for 
the defendant, firſt, that the aſſignment of 
error, and finding the ſpecial verdict, was 
againſt the record ; and, ſecondly, that the 
judgment had relation back to the firſt day 
of the term, on which day the vouchee was 
alive, 


The argument reſpecting the firſt of 
theſe objections, will be ſtated in the laſt 
chapter of this work. 


As to the ſecond objection, it was true, 
that the term to many purpoſes was con- 
ſidered as but one day, and that a judg- 
ment given the laſt day of the term, re- 
lated back to the firſt day : but this rule 
was only applicable to caſes between plain- 
tiffs and defendants, where there was no 
continuance entered from one day to 
another in the ſame term; no fraction of 
the term by any thing appearing on the re- 
cord, nor no injury to any third perſon; as 
it is one entire tranſaction on the record of 
that term, it is all conſidered as done on 
the firſt day of the term. But this judg- 
ment differs materially from the ordinary 
courſe of judgments, to which the rule of 
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relation 1s generally applied : the record 
ſhews, that the term cannot on this occa- 
ſion be conſidered as one day, for the con- 
tinuance from one day to another, ſhews, 
that different facts were done on-different 
days, in the ſame term. On theſe days of 
continuance the parties might have ſhewn 
any matter ro the court : they might have 
ſhewn on the morrow of the Aſcenſion, 
that Alithea was dead, that ſhe died on the 
Toth of May, and then the recovery would 
not have paſſed. 


Theſe continuances therefore take away 
all preſumption and poſſibility, that the 
judgment was given on the firſt day of the 
term, for ſuch a preſumption would be di- 
rectly contrary to the record; and it would 
be an extraordinary doctrine to ſay, that no 
averment ſhall be admitted againſt a re- 


cord, and yet that the court ſhould be at 
liberty to preſume a matter againſt a re- 
cord, viz. when the record ſays a placitum 
was pending on the 16th day of May, that 
the court ſhould preſume the judgment 
was given long before that period. The 
relation or fiction of law in the ordinary 
courſe of judgments, is not againſt the re- 
cord; and that is the reaſon why the court 
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ſhould not conſider this judgment as given 
the firſt day of term, abitur preſumptio 
donec probetur in contrarium; and here is 
the higheſt evidence to the contrary, the 
record itſelf, In Shelley's caſe the recovery 
was held to be good, becauſe he was alive 
on the day on which judgment was given, 
though he died before the court ſat, be- 
cauſe the court would not allow a fraction 
of a day: but if he had died the day after 
judgment was given, it would have been 
void; for although the court would not 
allow a fraction of a day, yet it would al- 
low a fraction of a term. All the court 
did in Shelley's caſe was extending the re- 
lation to the firſt inſtant of the day, in 
ſupport of a judgment given on that day. 


A judgment ſhall have relation to the 
firſt day of the term, as if it was given on 
that very day, unleſs there is a memoran- 
dum to the contrary on the record, as 
where there is a continuance of the cauſe 
until another day in the ſame term, and the 
preſent cauſe was continued until another 
day in the ſame term. In all caſes of 
judgments by default, they do not relate 
back to the eſſoin day, which is the firſt 
day of term, but to the guarto die poſt ; for 

the 
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the court takes notice judicially, that the 
party was not demandable before that day, 

and conſequently could not till then be 
guilty of a default, he might have appeared 
the firſt day of term, if he pleaſed, and 
then the judgment would have been given 
on the firſt day of term. So here the 
vouchee might have come in gratis before 
the morrow of the Aſcenſion, but ſhe did 
not, there was no appearance until that 
time, and as the judgment could not have 
been given until that day, it cannot relate 
back to a prior day, ſo as to prejudice a 
third perſon. Theſe reaſons and caſes 
ſhew that judgments do not univerſally, 
and in all caſes relate to the firſt day of 
term, and particularly that the judgment 
in the preſent caſe cannot have ſuch a rela- 
tion, becauſe the record ſhews it is impoſ- 


ſible that it ſhould, 


This caſe was ſeveral times ſolemnly 
argued at the bar of the King's Bench, and 
Lord Chief Juſtice Lee for himſelf and the 
other judges gave judgment. And in ſum- 
ming up the arguments, he reduced them 
to theſe three principal points. 


1ſt. That it was inſiſted on for the defen- 


dant in error, that a recovery was a com- 
mon 
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mon aſſurance, and as the vouchee had 
done all he could (if he had lived) to per- 
fect it the court would give it an equitable 
conſtruction, and not ſuffer it to be re- 
verſed for ſo ſmall a fault, if it ſhould be 
deemed one, 


2dly. That the recovery ſhould be 
dee med perfect from the firſt day of the 
term wherein it was paſſed, and then the 
vouchee was alive. Ard though the judg- 
ment was actually given after his death, 
yet that ſhould have relation to the firſt 


day of term, as in the caſe of many other 
judgments. 


2dly. That as the vouchee appeared by 
attorney at the return of the ſummons, and 
that appearance was entered on record, this 
was an error in fact againſt the record, 
which could not be allowed, 


To theſe three objeRions to the writ of 
error, the court gave theſe anſwers, that as 
to the firſt, the recovery being a common 
aſſurance ought, and ſhould be ſupported 
as far as the law would allow of; but that 
they could give it no equitable con- 
ſtructions, which create ablurdities, as it 


would 
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would apparently be, if they ſhould ſuffer 
judgment to be entered againſt a dead 
perſon. 


To the ſecond, that it was verv true in 
many caſes, where judgments were enter- 
ed in the vacation, they ſhould have rela- 
tion to the firſt day of the preceding term, 
but that was never the caſe where continu- 
ances were entered on record: for, when- 
ever there are continuances entered from 
time to time (as 1n the caſe of a recovery) 
and judgment is afterwards given, that 
zudgment can have relation no farther 
backwards than to the time of the laſt con- 
tinuance or reſt; and here the time of the 
laſt continuance or reſt, was the return of 
the writ of ſummons; for then the de- 
mandant imparles, and judgment was 
not, nor could not be given till he came 
again, 


To the third, that the death of the 
vouchee was a collateral matter, not con- 
trary to the record, and therefore the plain- 
tiff was not eſtopped from aſſigning it for 
error, The recovery was therefore re- 
verſed. 


84. In 
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$4. In another caſe, where a writ of er- 
ror was brought from the court of Com- 
mon Pleas, to reverſe a common recovery, 
and the error aſſigned was, the death of the 
vouchee before judgment. The defend- 
ants pleaded in nullo eſt erratum, which con- 
feſſes the error aſſigned to be true. 


Lord Mansfeld ſaid it was plain that 
judgment could not be given againſt a man 
after he was dead, That there could have 
been no judgment againſt the tenant to the 
precipe in a common recovery, without 
a judgment over in value againſt the 
vouchee; they were all entered at the ſame 
time, and were part of the ſame pro- 
ceeding. 


The recovery was unanimouſly reverſed, 
and it was ſaid that the caſe of //ynne and 
Iynne, was an authority in point. 


85. If a writ of ſummoneas ad warranti- 
zandum be returnable on a Sunday, and the 
. vouchee dies on that day, the recovery is 
void, becauſe Sunday being à dies non juri- 
dicus, judgment could not poſſibly have 
been given until the Monday following, 

3 conſequently 
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conſequently the judgment muſt have been 
given after the death of vouchee. 


Thus, where a writ of error was brought 
in the court of King's Bench from the 
Court of Common Pleas, to reverſe a com- 
mon recovery, and the error aſſigned by 
conſent, was, © that the day of the return 
ce of the writ of ſummons was on Sunday 
© the 13th of May, 1750, on which ſaid 
*& 13th of May, Edward Swann the vouchee 
©« in the common recovery, died.“ 


T wo queſtions aroſe on this caſe. 


1ſt. Whether the judgment could relate 


to the eſſoin day of the term, or to any day 


prior to the 13th of May, the eſſoin day of 
the return, 


2dly, Whether, by law, a valid judgment 
could poſſibly be given on the day of the 
return, being Sunday ? 


Lord Mansfietd delivered the reſolution 
of the court, that the recovery was bad, 
becauſe no judgment could, in this caſe, be 
ſuppoſed to be given before the death of 
the vouchee.— That this judgment could 

noc 
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not relate to the firſt day of the term, be- 
cauſe it could not be given before the re- 
turn of the writ of ſummons, which ap- 


pears, by the record, to be in the term.— ' 


That it could relate only to the eſſoin day 


of the writ of ſummons, which was upon 


Sunday ; and as the courts do not fit on a 
Sunday, judgment could not poſſibly have 
been given until the Monday, when the 
vouchee was dead. 


To reverſe this judgment, a writ of error 
was brought in the Houſe of Lords, and 


on behalf of the plaintiff it was inliſted, 


that Edward Swan the younger, being alive 
on the day he was called to appear, and 
having appeared by his attorney, on the 
return day of the writ of ſummons to war- 
ranty, to which day the judgment in the 
Common Pleas muſt neceſlarily relate; 
muſt be alive when the judgment was given 
againſt him, and therefore the recovery 
was good, That this poſition follows from 
the reaſons and authorities of legal relati- 
ons of judgments, vx. that the term being 
conſidered in law as one day, judgments in 
general relate to, or in Jaw are ſuppoſed to 
be given, and receive a conſtruction, as if 
they had been given on the firſt day of the 
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term, and that is the eſſoin day. But in 
particular caſes, where the term, by the 
proceedings in it, ſuffers a diviſion, as in 
the preſent caſe by the ſummons to war- 
ranty, the judgment relates to the eſſoin 
day of that return ; on which day it was 
admitted by the record, that Edward Swann 
the younger, was alive. | 


It is however objected, 1. That the eſ- 
ſoig day was Sunday, on which day the 
court never ſits, and ſo cannot be ſuppoſed 
to have given judgment on that day. 2. 
That the court never did fit on a Sunday, 
nor could it fit on that day, becauſe forbid 
by ſeveral canons which were adopted by 
the Common Law, 


To the firſt objection it was anſwered, 
that courts formerly commenced all law 
buſineſs on the eſſoin days, which were 
Sundays or feſtivals, and ſo might pro- 
nounce judgment on thoſe days. The au- 
thorities in the books are many and uniform, 
that the judgments given in term-time, all 
bear relation to that day, whether a feſtival 
or not; and the reaſon is the ſame where 
the proceſs is returnable in the middle of 


the term, before the relation to the eſſoin- 
day 
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day of that return. That the entry in the Chap. V. 
preſent caſe, which ſays, at which day comes 
here as well the ſaid Thomas in bis proper 
perſon, as the ſaid George by John Glaſſe 
his attorney; and the ſaid Edward being 
ſummoned, &c. likewiſe comes, &c. and after- 
wards departs in contempt of the court, was 
alſo an eſtoppel to ſay, that the judgment 
was not given on that day, or that it was 


given on any day before, or even after that 
day. 


As to the other objection, it was ſaid, 
that the very canons prohibiting, were evi- 
dence of the fact of ſitting on a Sunday 

and it was further proved by the returns of 
the writs, all which were formerly on feſ- 
tivals; and in the year 1763, nine returns 
out of ſeventeen were on a Sunday, as ap- 
pears by the almanack of that year. That 
it would be ſtrange for the king, by his 
writ, to order the parties to appear on a 
day on which no court was or could be 
held, if they were not to fir on that day. 
Beſides, the many caſes of teſting and re- 
turns of writs, adjourning terms, caſting or 
warranting efſoins, Cc. all which were 
equally objects of the Canon Law, prove 
the fact of courts actually ſitting on Sundays. 
y Vox. II, L As 
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As to the canons, they could only have the 
ſame force as in other caſes, when adopt- 
ed, viz, to ſubject to ſpiritual cenſures, but 
not to invalidate the act; like to the canons 
againſt holding fairs on a Sunday, which 
was alſo prohibited by ſtatute, under tem. 
poral penalties; but the contract was bind. 
ing, till at laſt by another ſtatute the con. 
tract was made invalid. But as no act 
extended in words to the prefent ſubject, 
therefore, it was not againſt the Common 
Law for the court to fit and pronounce 
judgment on that day; or by conſtruction 
or intendment of law, the judgment as 
given in this caſe, as the entry imported, 
the court muſt intend that it was given on 
that day, If the Canon Law had been 
adopted, i. e. incorporated into our law, 
and if in after times, the legiſlature had 
thought it neceſſary to forbid judgments 
having relation to the eſſoin days, they 
would then have changed the returns of the 
writs; for it is now neceſſary to take out 
the writs returnable on the general return- 
days, and the greateſt part of theſe are Sun- 
days; and as they muſt be conſidered as 
common days of return, and as the judg- 
ments neceſſarily relate to theſe days and 
no other, if Sundays are to be for this pur- 
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poſe taken as dies non Juridici, then moſt of Chap. v. 
the judgments given in term muſt neceſſa= © 
rily be bad, as bearing relation to that il- 

legal day ; and thus the return-days would 

remain as ſo many ſnares for error, But 

ic may be preſumed, the legiſlature did not 

thus conſider it; and thought the returns 

and relations of law might ſtill remain, 

though they knew that the courts in de- 

cency only ſat on Mondays, and that the 

legal relation to Sunday of the judgment 

given on Monday, could be no violation of 

the Sabbath, and would ſtill preſerve pri- 

vate rights. For the profanation of the 
Sabbath was the only object of the legiſla- 

ture; but it never intended to interfere 

with private rights. | 


On the other fide it was ſaid, that a 
common recovery, though now become a 
uſual mode of conveyance, muſt neceſſari- 
ly be attended with all the ceremonies and 
ſolemnities of an actual ſuir at law; and if 
thoſe are wanting, the conveyance by re- 
covery is as defective, as a will deviſing 
lands, to which there are only two ſub- 
ſcribing witneſſes. That as the recovery 
purſues the forms of a real action, it is of 
abſolute neceſſity that the vouchee againſt 
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whom the judgment is obtained, ſhould be 
living on theday whenſuchjudgmentisgiven 
by the court, for otherwiſe ſuch judgment is 
erroneous, That though in all caſes, the 
judgment ſhall relate as far back, as can be 
permitted by the facts appearing on the re- 
cord, yet no fictitious relation ſhall preſume 
what is in itſelf impoſſible. In the preſent 
caſe the writ of ſummons being returnable 
on Sunday the 1 3th of May, the judgment 
in the recovery was not, nor could be gi- 
ven till Monday the 14th of May; for 
though many nominal return days of writs 
were very antiently fixed upon Sundays, yet 
both by law and practice, courts of juſtice 
cannot now fit upon a Sunday, but the bu- 
ſinefs appointed for that day 1s, and always 
muſt be diſpatched upon the Monday im- 
inediately following. As therefore the 
vouchee died upon Sunday the 13th, the 
day preceding the judgment, the judgment 
was given againſt a perſon not in eſſe, and 
conſequently was totally erroneous, That 
it was not ſufficient to ſay the vouchee had 
done every act neceſſary to be done by him, 
that he had executed the deed to make a 
tenant to the precipe, had acknowledged 
the warrant of attorney, and had thereby 
compleated in ſubſtance every thing requi- 
ſite to this particular mode of conveyance ; 
fer 
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for no warrant would impower an attorney 
to appear in the name of another, after the 
death of his principal. The vouchee, it 
was acknowledged, intended to perfect 
this conveyance, but died before he could 
accompliſh it; and whether he died a day 
or a month too early, was quite immaterial, 
Every act done by him, might have bzen 
done in the month of September, previous 
to a recovery intended to be ſuffered in Mi- 
chaelmas term; and yet it would not be 
contended, that if ſuch a vouchee had died 
in October, the recovery could have been 
perfected in the ſubſequent term. It was 
therefore hoped, that the judgment of the 
court of King's Bench, reverſing the judg- 
ment in the recovery, would be affirmed, 


After hearing counſel on this writ of er- 
ror, the judges were directed to deliver 
their opinions upon the following queſtion, 
viz, © whether the recovery is good, or 
* erroneous, the return day of the writ of 
te ſummons being on Suxday the x 3thof May, 
e on which day Edward Swann the young- 
*er died?” And the Lord Chief Baron 
of the court of Exchequer having conferred 
with the reſt of the judges preſent, ac- 
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quainted the houſe, © that they all agreed 
« in their opinion, that the recovery Was 
tt erroneous.” Whereupon it was ordered 
and adjudged, that the judgment of the 
court of King's Bench ſhould be affirmed, 
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CHAPT-ER-VE. 
Of Execution. 


F E R the demandant has obtain- ! Inſt. 361. b. 
ed judgement in a common reco- 
very againſt the tenant, and the tenant againſt 


36. 


the vouchee, Sc. the court awards a writ of 
habere facias ſeiſinam, in the ſame manner 
as upon a judgment in an adverſary action, 
to the ſheriff of the county in which the 
lands lie, directing him to put the recoveror 
in poſſeſſion of the lands which he has 
recovered ; and when this writ is returned, 
the recovery is complete and executed. 


87. The writ of ſeiſin ſhould bear teſte Wilſon 
the fourth day incluſive after the return of 319. 
the writ of entry, or laſt writ of ſummons, 
when the vouchee comes in by ſummons; 
and there ſhould be fifteen days between the 
teſte and the return of the writ of ſeiſin. 


88, A judgment in a common recovery, sir W. Jones 
e 10. 
which is not regularly executed by the re  WillR.56. 
turn of the writ of ſeiſin, has no manner of 2 Stra. 1185. 
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operation; nor does it alter the nature of 
the eſtate. And as almoſt all recoveries are 
now ſuffered to uſes, no ſeiſin is in the re- 
coverors, and of conſequence no uſe is raiſed 
until the execution of the recovery ; for 
until then the land does not pals, 


89. If a recovery be ſuffered of a rent, 
common, Sc. it is ſufficient that the ſhe- 
riff deliver ſeiſin upon the land, of the 
rent, common, Sc. by parol, for the de- 
mandant will thereby acquire the actual 
poſſeſſion. 


go. If a common recovery be ſuffered 
of lands which are let on leaſes for years, 
the recoverors have not the reverſion pre- 
ſently by the judgment, but it muſt be 
executed by writ, entry, or claim. 


g1. If a perſon ſuffers a common reco- 
very, and dies before it is executed, the 
recoveror may ſue execution againſt his 
heirs. 


Thus in Shelley's caſe it was unani- 
mouſly reſolved, that although Edward 
Shelley died on the very day on which the 
recovery palled, and conſequently before 

the 
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the writ of habere facias ſeiſinam could be 
awarded, yet that cx<cution might be ſued 
againſt his heirs. 


92. By the ſtatute 7 ey. 8. c. 4. all re- 
coverors in common recoveries are allow- 
ed the ſame remedies againſt leſſees for 
lives and years, by diſtreſs, avowry, and 
action of debt, for rents and ſervices which 
become due after the recovery, as the 
perſons againſt whom the recovery was 
had were intitled to. 


93. The awarding of a writ of ſcifin, its 
execution and return by the ſheriff muſt 
appear upon record; and if a writ of exe- 
cution be not found in a ſpecial verdict, it 
cannot be preſumed by the court. 


Thus in ejectment the jury found a ſpe- 
cial verdict, that Henry the 7th granted 
the manor of Wither/ſlack to Thomas Earl 
of Derby, to hold to him and the heirs 
male of his body; that Thomas Earl of 
Derby, grandſon to the ſaid Thomas, ſuf- 
fered a recovery of the ſaid manor, and 
afterwards entered into the ſaid manor, 
and was ſeiſed thereof; but no writ of exe- 
cution or entry of the recoverors appeared 
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upon the ſpecial verdict in which this re- 
covery was found; and the court of King's 
Bench was of opinion, that as execution 
was not found, it could not be preſumed, 
and therefore that the recovery was not 
good. 


A writ of error was brought in the Houſe 
of Lords; and it was argued, that this 
judgment was erroneous, and that a writ 
of execution, though not expreſsly found, 
ought to have been preſumed, for the 
following reaſons: Firſt, from the exem- 
plification of the recovery itſelf, as found; 
its antiquity of above 230 years; its being 
entered upon the rolls; the dignity and 
quality of the parties to it; and a freſh 
entry of Earl Thomas, expreſsly found to 
have been made after ſuch recovery. Se- 
condly, from the impoſſibility of any other 
proof of actual execution, as it was well 
known, that amongſt the rolls of the re- 
coveries of that and the preceding reigns, 
the award of the writ of execution is not 
entered or indorſed upon one in twenty 
of them, as has been uſual of late years; 
and upon ſcarch'in the proper offices where 


the writs of execution of recoveries ſuf- 


fered in thole early times ovght to be filed, 
not 


4 


Recovertes. 


not one of ſuch ancient writs is to be met 
with. Thirdly, becauſe, had any objec- 
tion been made at the time of the trial of 
the recovery, on this account, the court 
would, and ought to have directed the jury 
to find the execution of it, from the exem- 
plification itſelf, and the poſſeſſion of the 
defendant and his anceſtors, agreeable to 
it.— And if ſo, it is difficult to give a rea- 
ſon why the courts of law ſhould not draw 
the ſame legal concluſions, and make the 
like legal implication from facts them- 
ſelves, which they would direct a jury upon 


their oaths to do. Fourthly, from the 


fatal conſequences which might attend this 
judgment; for if this doctrine ſhould be 
eſtabliſhed, that the judges ought not to 
preſume execution at this diſtance of time, 
it might ſhake the titles of great part of 
the property of this kingdom, which pro- 
bably may depend on the validity of an- 
cient recoveries,” ſuffered before the ſtat, 
34 Hen. 8. for if a jury ſhould think pro- 
per to inſiſt upon evidence to ſupport ſuch 
ancient recoveries, which, for the reaſons 
. above, appears impoſlible to be laid before 
them, as no attaint or other remedy againſt 
them would lie in ſuch caſe, all property 
might be ſubjected to an arbitrary and 


perhaps 


+. v.w. a4 
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perhaps corrupt determination of a jury, 
without any redreſs whatever. 


On the other ſide it was contended, that 
the judgment of the King's Bench ſhould 
be affir med, becauſe it did not appear that 
any writ of ſeiſin was ever awarded upon 
the common recovery ſuffered by Earl 
Thomas, or that the ſame was ever carried 
into execution by writ of ſeiſin, or ether- 
wiſe; for, until a writ of ſeiſin is awarded, 
executed and returned, (all which muſt 
appear upon record, and cannot be pre- 
ſumed) it is not a perfect recovery, and 
operates nothing; and no new eſtate is 
gained to the recoveror, nor any uſe raiſed 
thereby, nor is the former eſtate altered 
or changed. And it was ſo determined 
upon a queſtion on this very recovery, ſo 
long ago as in the reign of king James 1.— 
And, as in the preſent caſe, no new eſtate 
was gained to the recoveror, no new uſe 
raiſed, nor the old eſtate changed or al- 
tered by this recovery, carl Thomas ſtill 
continued tenant in tail. 


After hearing counſel in this cauſe, the 
following queſtions were propoſed by the 
houſe to the judges: 


Firſt, 
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Firſt, Whether ſufficient matter was 
found in the ſpecial verdict, whereupon the 
common recovery of 5 Hen. 8. can be ad- 
judged or taken to b- a complete valid te- 
covery ?—And, ſecondly, if not, whether, 
by law, a venire facias de novo ought to be 


awarded in this caſe ? 


The Lord Chief Juſtice of the Com- 
mon Pleas delivered the unanimous opi- 
nion of the judges, that there was not ſuf- 
ficient matter found in the ſaid ſpecial ver- 
dict, and that a venire facias de novo ought 
to be awarded, Whereupon the judgment 
of the King's Bench was affirmed. (a) 


94. By the ſtatute 23 Eliz. c. 3. , 1. 
it is enacted, that every original writ of en- 
try in the poſt, or other writ, whereupon 
any common recovery ſhall be ſuffered, 
the writs of /ummoneas ad warrantizandum, 


”Y 
n 


(a) In a modern caſe Lord Xemen favs of this de- 
termination: Lord Derhy's caſe has always been 
* conſidered as a ſtrange caſe; and the judges of ſuc- 
% ceeding times have been aſtoniſhed that no appli- 
* cation was made to the court of common pleas to 
* rectify the defe't in that recove'y, according to the 
* uſual practice of the court.“ 5 T Rep. K. Z. 179. 


the 


A.l the ro- 
COUNTS in. 
co ve ies Many 
be inzolied, 
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Chap. VI. the returns of the ſaid originals and writs 


2” 


of ſummoneas ad warrantizandum, and every 
warrant of attorney, as well of every de- 
mandant and tenant, as vouchee, extant 
and in being, may, upon the requeſt or 
election of any perſon, be inrolled in rolls 
of parchment; and that the inrollments of 
the ſame, or of any part thereof, ſhall be 
of as good force and validity in law, to all 
intents and purpoſes, for ſo much of any of 
them ſo inrolled, as the ſame being extant 
and remaining, were or ought by law to 
be. 


05. And by the ſecond ſection of this 
ſtatute it is further enacted, that no com- 
mon recovery ſhall be reverſed or reverſa- 
ble for falſe or incongruovs Latin, raſure, 
interlining, miſ-entering of any warrant of 
attornev, miſreturning, or not returning 
of the ſheriff, or other want of form in 
words, and not in matter or ſubſtance, 


96. There are many exemplifications of 
recoveries ſuffered between the commence- 
ment of the reign of Queen Anne, and that 
of Geo. 2. whereof no entries upon the 
rolls in the "Treaſury of the Common- 


Pleas, nor any writ of entry, ſummons, or 
ſ{cifin, can be found. 


Mr, Pigot 
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Mr. Pigot having, in the courſe of his Chap. VI. 
practice, diſcovered repeated inſtances of oo” 
this negle&, procured the following ſtatute 
to be paſſed, in order to prevent the in- 
conveniencies which might ariſe to pur- 
chaſers from an omiſſion of this kind. 


14 Geo. 2. c. 20. /. 4. Whereas by the 
te default or neglect of perſons employed 
«in ſuffering common recoveries, it has 
* happened, and may happen, that ſuch 
© recoveries are not entered on record, 
© whereby purchaſers for a valuable conſi- 
te deration may be defeated of their juſt 
te rights: for remedy thereof, be it further —— 
te enacted by the authority aforeſaid, that | 
« where any perſon or perſons hath, or 
* have purchaſed, or ſhall purchaſe, for a 
te valuable conſideration, any eſtate or 
te eſtates, in lands, tenements, or heredita- 
« ments, whereof a recovery or recoveries 
« jg, are, or were neceſſary to be ſuffered, 
ce in order to complete the title, ſuch per- 
te ſon and perſons, and all claiming under 
ce him, her, or them, having been in poſ- 
e ſeſſion of the purchaſed eſtate, or eſtates, 
ce from the time of ſuch purchaſe, ſhall and 
*© may, after the end of twenty years from 
* the time of ſuch purchaſe, produce in 
e in evidence the deed or deeds, making a 

*© tenant 
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te tenant to the writ or writs of entry, or 
© other writs for ſuffering a common reco- 
e very or common recoveries, and declar- 
e ing the uſes of a recovery or recover ies, 
* and the deed or deeds ſo produced (the 
© execution thereof being duly proved) 
ee ſhall, in all courts of law and equity, be 
* deemed and taken as a good and ſuffici- 
te ent evidence for ſuch purchaſer and pur- 


« chaſers, and thoſe claiming under him 


« her or them, that ſuch recovery or reco- 
ce veries was or were duly ſuffered and per- 
te fected, according to the purport of ſuch 
ce deed.or deeds, in caſe no record can be 
e found of ſuch recovery or recoveries, or 
« the ſame ſhall appear not to be regularly 
te entered on record: Provided always, that 
* the perſon or perſons making ſuch deed 
c or deeds as aforeſaid, and declaring the 
* uſes of a common recovery, or recove- 
ce ries, had a ſufficient eſtate and power to 
© make a tenant to ſuch writ or writs as 
ce aforeſaid, and to fuffer ſuch common re- 
ce covery or recoveries.“ 
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CHAPTER VII. 


ln what Courts, and of what Things, 
a Common Recovery may be ſuffered, 


97. Common recovery can in general 
only be ſuffered in the court of 
Common Pleas at Weſtminſter, becauſe a 


Court 
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Comes 


mon Pleas 


real action cannot be commenced in any | 


other court, 
20. 
98. By the ſtatute 34 & 35 Hen. 8. 6 gb. 


J. 40. it is enacted, that common recove- 
ries may be ſuffered at the courts of great 


as in the court of Common Pleas in Eng- 3. 2 


land. 


Courts of 
Great Seſſions 
in Wales. 


Le ur 
ſeſſions in Wales, in like manner and form 2 24 


0 1 


99. Common recoveries have been ſuf- cin ch 


fered at all times of lands lying in the 
county of the city of Cheſter, in the Port- 
moot court of the ſaid city. 


And by the ſtatute 43 Zliz. c. 15. / 4. 
this privilege is recognized. 


Vol. II. M 100, Com- 


fer. 


22 


7 
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Chap. VII. 100. Common recoveries may alſo be 


ſuffered of lands lying in the counties pa- 
Courts of the 


Counties Pa. latine of Lancaſter and Durham, in the reſ- 


latine of Lan- ang courts of thoſe counties, 2 1 u0 
caſter and par 72 . 1 bt * 7 
Durham. Ihe. 


Court of Huf. 11. y he c cute o PPD common q 


ings in Le, recoveries may be ſuffered upon writs of : 
"MN. 


Bohun's Priv. right, of lands lying within the precincts of 


Lond. 241. the city of London, in the court of Huſtings. f 
2 Rep. 57. b. | 


Antient * 102. As tenants in antient demeſne and: 
Cooked copyholders, cannot ſue or be ſued for the 
Courts, lands which they hold by thoſe tenures in 


\ 
\ 
the courts at Meſtminſter, they have always {\ 
had the privilege of commencing actions N. 
in their own manor courts, and therefore 4. 
may ſuffer common recoveries in thoſe | 
courts, if warranted by their own cuſtoms. LF 

\ 


Pigot 103. 103. The uſual mode of ſuffering a 
common recovery in a copyhold court is 
thus; the tenant in tail of the copyhold 
eftate ſurrenders it to ſome other perſon to 
make him tenant to the præcipe: and then i 
a plaint in the nature of a writ of entry in * 
the poſt is brought againſt him, who 


vouches tke tenant in tail, and he the com- 
= mon vouchee, 


104, If 


- — — —„— —-— 3 FA" AM " al r 
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104. If lands are cuſtomary freeholds 
and paſs by ſurrender in a borough court, 
it is ſaid that a recovery of ſuch lands in the 
court of Common Pleas may be good. 


105. A common recovery may be ſuf- 
fered of all things whereof a writ of cove- 
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T_T” 
Oliver v. 
Taylor, 

1 Atk, 474+ 


Of what 
Things a Re- 


covery may be 


nant may be brought for the purpoſe of /ufred. 


levying a fine, as of an honor, barony, 
caſtle, meſſuage, curtilage, land, meadow, 
paſture, underwood, warren, furze, heath, 
moor, Sc. And in general a common re- 
covery may be ſuffered of any thing whereof 
a writ of entry ſur diſſeiſin, or any other writ 
of entry will lie. 


106. A common recovery may be ſuf- 
fered of an undivided part, as well as of the 
whole. And where a petfon ſeiſed of a 
third part of a manor ſuffered a recovery 
of a moiety of the manor, it was held good 
for a third part. 


107. In conſequence of the ſtatute 32 
Hen. 8. c. 7. /. 7. 4 common recovery may 


now be ſuffered of every kind of ecelefial- 


tical or ſpiritual profits, as of tythes, ob- 
lations, portions, penſions, &c. 


M 2 108. It 


Tithes c. 
Vide Fines, 
{. 207. 


18 Vin. Ab. 


217. 
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Bayley v. 
The Univer- 
ſity of Ox- 
ford. 

2 Wilſ. 116. 
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108. It was determined in Dormer's caſe, 
that a common recovery might be ſuffered 
of an advowſon in groſs, upon a writ of en. 
try. Mr. Pigott ſays, that this muſt be un- 
derſtood of an advowſon appendant to a 
manor, but could not be of an advowſon in 
grols, ſince the parſon has the freehold, and 
that therefore it ought not to be by writ 
of entry en le poſt, but by writ of right of 
advowlon, 


109. A common recovery may, how- 
ever, be ſuffered of an advowſon in groſs, 
and a ſmall quantity of land on a writ of 


entry /ur diſſeiſin. 


Thus, where the validity of a common 
recovery, which had been ſuffered of an 
advowlſon in groſs, and one acre of land, 
upon a writ of entry ſur diſſeiſin, was quel- 
tioned as to the advowſon: upon ſearching 
for precedents, ſixteen were found, where 
recoveries of advowſons in groſs, and a lit- 


tle land, had been ſuffered upon writs of en- 


try /ur diſſeiſin; and no caſe was found where 
ſuch a recovery was ever held bad. The 
court refuſed to hear any argument againſt 


the recovery, but ſaid, that if this was es 


integra, perhaps it might not be right, yet 
quod 
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quod fieri non debuit factum valet ; and gave Chap. VII. 
ba — — 
judgment that the recovery was good. 


110. A common recovery may be ſuf. ger 97. 
fered of a rent-charge iſſuing out of lands; v. Turner, 
but not of an annuity which is only charged = Rep. 


on perſonal eſtate. 


111. It is ſaid in Pigot and Viner, that pigot 96. 
a common recovery cannot be ſuffered of 18 Vin. Ab. 
a fiſhery, common of paſture, eſtovers, ; 
ſervices to be done, nor of a quarry,, 
a mine, or market, for they are not in 
demeſne, but profit only, 


112. With reſpect to the defcriptions By what De- 
which are neceſſary to be uſed of thoſe Oe 
things whereof a recovery is ſuffered, they 
ſhould be the ſame as in a præcipe quod red- 
dat in an adverſary ſuit, but as recoveries. 
have long been conſidered as common aſ- 
ſurances and conveyances by conſent, great 


indulgence has been given them by the 
Judges. 


Thus, where a perſon was ſeiſed of a re- Thinne v. 
puted manor only, and ſuffered a common hinge 
. 2 1 Lev. 27. 
recovery of it by the deſcription of the ma- | 
nor of A. it was held good, and in this caſe 
M 3 it 
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it was ſaid that where there was an inden- 
ture to ſuffer a recovery of a manor and all 
lands, reputed parcel thereof; and a reco- 


very was ſuffered of the manor, the lands 


reputed parcel would paſs, becauſe it ap- 
peared by the verdi& that it was the intent 
of the parties that they ſhould paſs: and 
becauſe the conſtant practice and received 
opinion ſince Sir Moyle Finch's caſe had 
been that lands reputed parcel ſhould, paſs, 


113. A perſon being ſeiſed in tail, among 
other lands of two marſhes, called Knight/- 
wick and Southwitk, lying in an iſland called 
Camby, in the pariſh of North}lcet, ſuffered 
a recovery, in which South Benflect, and 
many other pariſhes were named, and alſo 
Camly, but the pariſh of North Benfleet was 
omitted, And the queſtion was, whether 
the lands in North Benfleet paſſed or not. 
The court agreed, that the town and pariſh 
being omitted, though Camby was a lieu 
connu, yet being in a town, the recovery. did 
not extend to it. That a recovery in a 
town, pariſh, or hamlet, 1s good, and per- 
haps in a place known out of a town, pariſh 
or hamlet, but to admit a recovery of 
lands in a place known in a town, would be 
abſurd, for there is no town in which there 
are not twenty places known, 


114. This 
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114. This caſe was denied to be law by Chap. VII. 
Lord Chief Juſtice North, who ſaid that it 
had been long diſputed whether a fine of 2 Mod. 49. 
lands in lieu connu was good, but that in the 
time of king James I. the law was ſettled 
in that point that it was good, and for the 
ſame reaſon a recovery would be good, for 
they were both amicable ſuits, and com- 
mon aſſurances, and as they grew more in 


practice, the judges have extended them 
farther. 


Sir Samuel Jones being tenant in tail of Jever v. 
lands in Shrew/ury and Cotton, which were , vw] 47. 
within the liberties of Shreuſhury, ſuffered 8. C. by the 
a common recovery of all his lands lying r e 
within the liberties of Shrewſbury ; and the 1 Mod. 206. 
queſtion was, whether the lands in Cotton, 
which was à diſtinct vill, though within 
the liberties ſnould paſs. It was adjudged, 
that as the jury had found Cotton to be a 
vill within the liberties of Shrew/bury, the 
lands in Cotton ſhould paſs by the recovery. 


115. In ejectment a ſpecial verdict was 441 _ 
found, that there was a pariſh of Rippen, Otway, 
and a vill of Nippon, but the latter was not! Mod. 250. 

- 2 Vent. 31. 
co-extenſive with the former: that a per- Freem. 241. 
ſon who was tenant in tail of lands in the 


M 4 pariſh, 
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pariſh, but out of the vill, bargained and 


ſold all his lands lying in the pariſh of Rip. 
pon, with a covenant to levy a fine and ſuf. 
fer a recovery to the uſes of the deed: 
that a common recovery was accordingly 
ſuffered of one hundred acres of land lying 
in Rippen: that the tenant in tail had no 
lands in the vill of Ripper, and that the in- 
tention of the parties was, that all the 
lands in the pariſh of Rippon ſhould paſs, 
It was argued, that the Common Law 
knows no ſuch diviſion of the kingdom as 
pariſhes, but only the diviſion of vills, and 
therefore where a place is named in a 
record, and no more ſaid, it is always in- 
tended a vill; conſequently, that the re- 
covery, if it paſſed any lands at all, could 
only paſs thoſe in the vill. But the Court 
were of opinion, that the recovery ſhould 
extend to the lands in the pariſh of Rippon, 
1ſt, Becauſe otherwiſe the recovery would 
be void, it being found that the tenant in 
tail had no lands in the vill of Rippon. 
2dly. Becauſe it plainly appeared to be the 
intention of the parties that this ſhould be 


intended the pariſh of Rippon (not becauſe 


the jury had found it, for the Judges ſaid, 
they would pay no attention to that), but 
becauſe it appeared by the bargain and ſale 

to 
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to be the intention of the parties, that the 
recovery ſhould extend to all the lands in 
the pariſh of Rippon, and not be confined 
to the lands in the vill of Ripper; for the 
bargain and ſale and recovery, were to be 
conſidered as one aſſurance. And although 
a place ſpoken of ſimply is in law intended 
a vill, and fabitur preſumptio donec probetur 
in contrarium, yet here was ſufficient proof 
of the intention of the parties. 


116. In a writ of error from a judgment 
on ſcire ſacias in the Court of King's Bench 
in Ireland, brought to reverſe four com- 
mon recoveries in the court of Common 
Pleas there, two of lands in the county of 


Limerick, and two of lands in the city of 
Limerick. 


Mr. Buller for the plaintiff in error ob- 
jected, that the ſeveral deſcriptions in all 
the four recoveries were bad. There were 
fourteen parcels in each recovery, and the 
principal objections to them were, iſt. As 
to the premiſſes in the county, becauſe 
ſome were demanded, thus * all thoſe the 
« caſtle, town, and lands of, Ec. con- 
* taining by eſtimation ſo many acres,” 
without ſetting out the quality of the lands; 

that 
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that a recovery could not be ſuffered of a 
town, and that ſo many acres by eſtima. 
tion was uncertain, 2d. That others were 
deſcribed thus,“ all that part of the town 
and lands, Sc. now or late in the tenure 
* of A. B.” which was vague and uncertain, 
3d. That two parcels were deſcribed as 
containing a plough land,“ which waz 
alſo vague and uncertain, 


In reſpe& of the premiſſes in the city 
he objected, that they were all demanded 
by the deſcription of © meſſuage or tene- 
ment,” which was uncertain, and alſo as 
being ſaid to be © now or late in the te- 
nure, Cc.“ he inſiſted that a recovery has 
no effect until execution, therefore the de- 
ſcription of the premiſſes ſhould be fo 
certain that the ſheriff may know how to 
execute it, and if bad in ejetment, 4 


fertiori in a præcipe. 


Nr. Allezne for the defendant in error, 
ſaid, he ſhould conſider, iſt. What de- 
gree of preciſion was required by the re- 
giſter to the deſcription of lands demanded 
in a precipe quod reddat, 2dly. What 
indulgence was to be given to a common 
recovery, as a Conveyance and common 


2\Turance. 
2 
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aſſurance. gdly. Whether from the lo- 
cality of theſe particular lands the deſcrip- 
tions were not ſufficient. 1ſt. It was a 
general rule, that the form of the regiſter 
muſt be followed; but there were caſes 
that admitted of a deviation from it. The 
general principle upon which all forms 
were founded, and upheld, was, that the 


defendant might know what he was to de- 


fend; and therefore whenever the term 
uſed, either in reſpect of the quantity or 
the quality, was ſufficiently certain and 
notorious to anſwer that purpoſe, it would 
be good, though not particularly named 
in the regiſter, 


2dly. Great favour was to be ſhewn to 
common recoveries, becauſe they were 
now a ſpecies of conveyance and common 
aſſurance of land. They were not like the 
caſes cited, moſt of which were caſes in 
ejectment, which are adverſary ſuits, and 
where the objections aroſe in conſequence 
of ſome- eſſential defect which was fatal. 


But a common recovery was in the nature 


of an amicable ſuit, which admitted of a 
greater latitude, and any deſcription that 
would be good in a deed, would be good 
in 2 common recovery. 

zaly. With 
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Idly. With regard to the local ſituation 
of lands in Ireland, it had always been un- 
derſtood that the judges of Jreland knew 
the deſcription cf lands in that country bet- 
ter than the judges here, and therefore 
credit ought ro be given to their know- 
ledge. It was expreſsly held in 2 Roll, 
Rep. 166. 1 Stra. 71. & Burr. 623, which 
laſt caſe in principle anſwered all the ob- 
jections that had been made. 


Another argument aroſe upon the 
ſtatutes of Jeofails, which was, that being 
after verdict, they were now too late. 


As to the objections made to the parti- 
cular deſcriptions of theſe lands, 1ſt. The 
word © town” in Ireland did not mean, as 
it does here, houſes inhabited, but was 
merely a technical deſcription of a particu- 
lar diſtrift, and is notorious there. 2dly. 
With reſpe& to the uncertainty of “ ſo 
« many acres by eſtimation,” it was ſuf- 
ficient if the general boundary was known, 
it was not neceſſary that the preciſe meaſure 
ſhould be accurately and exactly aſcertain- 
ed : and as to the term land” in legal ac- 
ceptation, it always meant arable. 3dly. 
The term meſſuage or tenement does not 

ſtand 


Recoveries. + 


ſtand alone, but is accompanied with other 
words deſcriptive of its ſituation, which 
render it ſufficiently certain for the ſheriff 
to deliver poſſeſſion, beſides it was the 
ſame deſcription that was uſed in the deed 
of ſettlement, by which the eſtate was in- 
tailed ; therefore, even if the deſcriptions 
were more doubtful, the court would make 
ſuch a conſtruftion as would ſupport them. 


Lord Mansfeld.—The conſequences of 
thoſe objections are ſo great; they are ſo 
void of the leaſt glimmering of reaſon and 
common ſenſe; and it would be attended 
with ſuch vaſt inconveniencies to the pub- 
lic in many caſes, without a poſſibility of 
doing good in any, if in common recove- 
ries, which are a ſpecies of conveyance and 
common aſſurance, ſuch nice exceptions 
were to prevail; that the ſtricteſt proof of 
their being founded in law is neceſſary, to 
induce the court to overturn a recovery on 
ſoch grounds. 


By the ſettled law of the land, men by 
deeds may fetter their eſtates ; but tenant 
in tail when of age may unfetter them, ob- 
ſerving a certain form. In this caſe there 
can be no doubt of the meaning of the te- 

| nant 
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nant in tail, or his power, to unfetter the 
eſtate. The only queſtion is, whether he 
has done it agreeable to the proper form; 
that is, whether he has deſcribed the pre- 
miſſes with ſufficient certainty. Now the 
deſcription which he has ufed, is the identi- 
cal deſcription in the deed which created 
the fettering; and the objection which is 
made, is not ſo much that that deſcription 
ts uncertain ; as that ſix or ſeven hundred 
years ago, in an adverſe action, there was 
a doubt whether ſuch an objection would 
not have lain; and therefore the defendant 
would make the ſame objection and raiſe the 


- ſame doubt now. But a common recove- 


ry is not an adverſe action. It is ſaid that 
ce all that meſſuage or tenement with 
* the appurtenances, ſituate in the lane be- 
* tween the two abbey gates, now or late 
* in the occupation of J. C. his under te- 
te gants or aſſigns in the county of the city 
« Limerick,” is too vague and uncertain, 
But one muſt look with a microſcopic eye 
to diſcover, that a meſſuage or tenement, 
Sc. is ſo uncertain a deſcription, as that 
the ſheriff, or any other perſon, could not 
know how to find the premiſes by it; and 
the objection can only be made by a perſon 


who pores over the ſyllables of the words. 
The 
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The objections are of two ſorts, and I have 
no doubt as to either. 1ſt. That the pre- 
miſes in the county are demanded thus : 
« all thoſe the caſtles, totons, and land, con- 
« taining by eſtimation, c.“ which it is 
argued is uncertain both in reſpect of qua- 
lity and quantity. As to that it is admitted, 
that, “ caſtle” is a good deſcription in Eng- 
land. © Town,” was determined to be a 
good deſcription in Cottingham v. King, 1 
Burr. 623. and © Jand,” means arable 
land. 


The next objection is, that the premiſſes 
in the city are deſcribed thus: “all that 
« meſſuage or tenement, with a garden or 
* meadow thereto belonging, ſituate, &c. 
and now or late in the occupation of, 
“ &c.” which it has been contended would 


be a bad deſcription in ejetment. There 


are many caſes in ejectment which have 
gone very far indeed : And therefore the 
doctt ine of thoſe caſes ought not to be ex- 
tendes. As to the authority in 3 Hil. 23. 
which would have great weight on account 
of its being ſo recent, the judges in that 
caſe decided againſt their own private opi- 
mon and inclination, becauſe they held 
themſclyes bound by authority, ,But there, 


the 
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Chap. VII. the words were only meſſuage or tenement, 
—— without any other deſcription, Here there 


are other words, © with the appurtenances 
* and a garden, Sc.“ which ſhew that 
t meſſuage or tenement” are two words 


for the ſame thing : and that both mean a 
dwelling houſe. 


But this is not any fundamental ground 


ol determination in the preſent caſe. What 


ground my opinion upon is, the principles 
laid down in Dormer's caſe, 5 Co. 40. . 
reported alſo in Popham 23; and the diſ- 
tinction the court there take, between ad- 
verſe actions and common recoveries; 
which at that time were become a com- 
mon aſſurance, and conveyance of lands, 
Sc. and which the court ſay, © being alſo 
* mace by aſſent between the parties, ſhall, 
* and always have had a different expoſition 
* from what is given to a recovery by 
ce pretence of title, or to the proceeding in 
* any other real action to which they are 
© not to be compared; therefore a com- 
* mon recovery may be ſuffered of an ad- 
* yowſon, common in groſs, warren, and the 
te like, and the intent of the parties ſhall be 
te obſerved.” Now the objection in this 
Cale is an objection to the very ſame de- 

ſcription 
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ſcription as 1s uſed by the anceſtor in the 
deed which created the entail. The ſole 


object of the recovery is to unfetter the 


premiſfes ſo entailed ; and therefore I will 
not depart from this antiently eſtabliſhed 
principle to do ſuch cruel injuſtice, both 
againſt the intention of the parties, and 
againſt public convenience. Not one pre- 
cedent has been cited where ſuch an objec- 
tion has been held good in the caſe of a 
common recovery. But a caſe of a fine 
has been cited where 1t was allowed, and 
from thence it has been argued by analogy, 
that it is bad in a common recovery; but 
that argument does not hold: his lordſhip 
then cited the caſe of Addiſon v. Otway, and 
ſaid—this deciſion is an inſtance of libera- 
lity that would not have been adopted or 
followed in an adverſe præcipe. So in ma- 
ny other inſtances; as an adowſon, for 
which no adverſe action will lie, but a 
common recovery will; therefore as the 
diſtinction between amicable and adverſe 
ſuits exiſts; as the inconveniencies of avoid- 
ing the recovery would be great, as no pre- 


* Cedent in point is produced, and there is no 


poſſibility of doubt about the intent of the 
parties, I am clearly of opinicn, that the 
Vor. II. N judg- 
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Chap. VII. judgment of the court of King's Bench in 

—YY Ireland ought to be affirmed. The other 
judges concurred with his lordſhip, and 
the judgment was affirmed. 
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CGHAPIERVIL 


Of the Parties to a Common Recovery. 


117. Common recovery having from e 
its origin been conſidered as a =_ 9 

common aſſurance, or conveyance, by 
which lands were transferred from one 
perſon to another, and the default and ad- 
miſſion of judgment by the tenant and 
vouchee being as much their voluntary act 
as if they had conveyed the land by feoff- 
ment and livery, or any other act in pats : 
It was determined, that all thoſe whom the 
law enables, in other inſtances, to diſpoſe 
of their property, and who are of full age 
and ſufficient underſtanding, ſhould have 
power to ſuffer a common recovery. 


118, A married woman may join her rid db 
huſband in ſuffering a common recovery, m. 
which will bind her as fully as a fine, and 1% eg. 3. 

for the ſame reaſon. And whenever a Plow. 504. 
huſband and wife appear in the Court of 
Common-Pleas to ſuffer a common reco- 


very, the wife is always privately examined 
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$7 


wt 80 


Chap. VIII. 
—— 


Ante, ſ. 65. 


Aliens, 
4 Leon. $4. 


Who are di/- 
abled from 


ſuffering Re- 


COVErtes. 


The King.—. 


Pigot 74. 


Plowd. 244. 
Cro. Car, 96. 


Recovcries. 


as to her conſent. And where a warrant 
of attorney is acknowledged before com- 
miſſioners appointed by writ of dedimus 
poteſtatem de attornato faciendo by a huſband 
and wife, the commiſſioners are poſitively 
direQed by a rule of court to examine the 
wife ſeparately and apart from her huſband 
as to her free and voluntary conſent to the 
ſuffering ſuch recovery. 


119. An alien may ſuffer a common 
recovery, for he is a good tenant to the 
præcipe until office found. 


120. In enumerating the perſons who 
are diſabled from ſuffering a common re- 
covery, I ſhall begin with thoſe whole diſa- 
bility ariſes from the rules of the common 
law; and then proceed to thoſe whoſe diſa. 
bilities are created by particular acts of 
parliament, 


121. The King cannot ſuffer a common 
recovery, for if he does, he mult either be 
tenant or vouchee; and in both caſes the 
demandant muſt count againſt him, which 
the law does not allow, 


122. Infant 
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122. Infants are not capable of ſuffering 
common recoveries, on account of their 
want of underſtanding ; although if an in- 
fant is permitted to ſuffer a common re- 
covery in perſon, he muſt, as in the caſe 
of a fine, and for the ſame reafon, reverſe | 


it during his minority; which muſt be J. 


tried by inſpection of the judges, otherwiſe 
the recovery will bind him for ever after- 
wards. But if an infant ſuffers a common 
recovery, in which he appears by attorney, 
he may reverſe it at any time after he has 
attained his full age, as it may be tried by 
a jury, whether he was an infant or not 
when he appointed an attorney. The 
reaſon is, becauſe an infant is not preſumed 
to have ſufficient underſtanding to chooſe a 
proper perſon as his attorney, and the law 
will not put it in his power to hurt himſelf; 
for if he is deceived and prejudiced by the 
recovery, he can have no remedy againſt 
his attorney, 


Thus where a writ of error was brought 
to reverſe a common recovery, and the 
- error aſſigned was, that one of the youchees 
was a feme covert, and under age, and that 
ſhe appeared by attorney, It was deter- 
mined that the recovery ſhould be reverſed, 
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although the woman had attained her full 
age, becauſe it might be tried by a jury, 
whether the warrant of attorney was made 
by a perſon under age or not, 


123. It was formerly doubted, whether a 
common recovery bound an infant who 
appeared by his guardian ; and the practice 
therefore was, when an infant intended to 
ſuffer a common recovery, that he and his 
guardian ſhould petition the king to grant 
letters under the privy ſeal to the judges of 
the court of. Common Pleas, directing 
them to permit ſuch infant to ſuffer a com- 
mon recovery. But it was ſtill in the dif- 
cretion of the judges to permit the infant to 
ſuffer it, or not, according to the circum- 
ſtances of his caſe; and if the judges, upon 
examination, found it neceſſary, or that it 
would be advantageous to the infant that 
he ſhould ſuffer a common recovery, they 
then admirted perſons of known integrity 
and fortune to appear as guardians to the 
infant, and to ſuffer a recovery for him in 
court, 


The Earl of Deven deviſed his eſtates to 
his ſon the Earl of Neupert, who was then 
an infant of the age of eighteen ; and a 

mong 


nw a0 
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mong the poſſeſſions of the ſaid Earl was 
the manor of Wanſted, which he left to his 
ſon in tail, with ſeveral remainders over, 
The Earl of Devon was greatly in debt, and 
had appointed certain honourable perſons 
to be guardians of his ſon, who found it 
neceflary to ſell the ſaid manor of Manſted 


' for payment of the Earl's debts. They 


therefore petitioned the king that he would 
write to the judges of the Common Pleas, 
that a common recovery ſhould be ſuffered 
of this manor, which his majeſty did. And 
upon examination of the infant privately, 
and of his guardians in court, and of the 
circumſtances of the caſe, a common reco- 
very was accordingly ſuffered, in which the 
Earl of Newport and his guardians, were 
vouched in perſon. 


124. The judges of the court of Com- 
mon Pleas may however refuſe to permit 
ſuch a recovery, if the reaſons for an appli- 
cation of this kind do not appear to them 
ſufficient, 


Sir John St. Aban's being of the age of 
nineteen, his ſiſter, who was next in remain- 
der to him, and alſo his heir at law, mar- 
ried one of his footmen, He petitioned 
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the king for leave to ſuffer a common re. 
covery, who referred it to the judges of the 
Common Pleas, before whom ſeveral pre- 
cedents of recoveries, ſuffered by infants 
upon privy ſeals, were cited. The judges 
obſerved that ſeven of the petitions were by 
fathers upon the marriage of their ſons, 
and an equal recompence given, whereas 
here was neither father nor marriage in the 
caſe, They ſaid this caſe had been car- 


ried too far alicady, and therefore would 
not w It, 


Notwithſtanding all theſe precautions, a 
common recovery ſuffered in this manner 
may be reverſed by writ of error. 


Common recoveries ſuffered by privy 
ſeal, are now diſuſed, and private acts of 
parliament are univerſally ſubſtituted in 


their ſtead, 


125. If an infant is permitted to ſuffer a 
common recovery, he muſt make a tenant 
to the præcipe by feoffment, and give live- 
ry of ſciſin in perſon, by which means the 
ſcoffment is only voidable, whereas if the 
infant appointed an attorney to give livery 
of ſcifin for him, the feoffment would then 
be abſolutely void, 

126. An 
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126, An infant truſtee may join in a 
common recovery, in conſequence of the 
ſtatute 7 Ann. c. 19. if he is directed to do 
ſo by the court of Chancery. a 


Thus, where a perſon who was a truſtee, 
deviſed all his eſtates to his ſon, who was 
then an infant, in tail, with remainders 
over. A petition was preferred, that the 
infant to whom the truſt eſtate was deviſed 
might be ordered to convey by recovery, 
purſuant to the ſtatute 7 Ann. c. 19. 


Lord Hardwicke at firſt thought there 
muſt be an application for a privy ſeal, but 
the act being general, © that the infant 
« thall convey lands, as the court, by order 
« ſhall direct:“ his lordſhip made an or- 
der that the infant ſhould convey by a 
common recovery. 


127, Ideots, lunaticks, and generally all 
perſons of none-ſane memory, are diſabled 
from ſuffering common recoveries, as well 
as from levying fines; though if an ideot or 
lunatick does ſuffer a common recovery, 
and appears in perſon, no ayerment can af- 
terwards be made that he was an ideot or 
lunatick, But if he appears by attorney, I 
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preſume ſuch an averment would be ad- 
mitted, upon the ſame principle that an 
averment of infancy may be made againſt 
a warrant of attorney, acknowledged by an 
infant for the purpoſe of ſuffering a com- 
mon recovery, as the fact of ideocy may be 
tried by a jury, with as much propriety, as 
the fact of infancy, 


In a celebrated caſe which was lately 
determined by the Houſe of Lords of Ire- 
land, the majority of the judges were of 
opinion, that the caption of a warrant of at- 
torney, taken by the chief juſtice of the 
court of Common Pleas for the purpoſe of 
ſuffering a common recovery, was not con- 
clulive evidence of the capacity of the per- 
fon acknowledging ſuch a warrant of at- 
torney. A full ſtate of this caſe will be 
given in the Appendix. 


128. Although no averment of ideocy or 
lunacy can be made againſt a recovery, 
where the parties appear in perion, yet 
evidence of weakneſs of underſtanding has 
been admitted, to invalidate a deed to 
make a tenant to the præcipe, for ſuffering 
a common recovery ; and the recovery has 
in that manner been (ct aſide. 


129. By 
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129. By the Common Law, if a precipe 
had been brought againſt a tenant for life, 
and a recovery ſuffered, it would have bar- 
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red the perſons in remainder ; but this be- Pigot 18. 


ing juſtly conſidered as a grievance, it was 
enacted by the ſtatute 32 Hey. 8. c. 31. that 
all common recoveries ſuffered by tenants 
for life, without the conſent of the perſons 


in remainder or reverſion, ſhould be to- 
tally void, 


130. If after this act a tenant for life Pigot 83. 


had made a leaſe for years, and the leſſee 
had made a feoffment, and a præcipe had 
been brought againſt the feoffee, and he had 
vouched the tenant for life, ſuch a recovery 
was not within the ſtatute, becauſe the te- 


nant for life was not then ſeiſcd of the 
eſtate for life. 


To remedy this the ſtatute 14 Eliz. c. 
8. was paſſed, reciting, that ſeveral tenants 


in tail after poſſibility, and other tenants 
for life or lives, had ſuffered common re- 


coveries, to the prejudice of thoſe in re- 


mainder or reverſion; it was therefore 


enacted, © that all ſuch recoveries had or 
e proſecuted by covin againſt any ſuch 
* particular tenant, or againſt any other, 

© with 


133 


Chap. VIII. 
TO WEN 


Wiſeman v. 
CC, OW, Cx, 
Eliz. 502. 


Wim fed 
Dotter or 


Jelutires. 


4 Reeves 
140, 


Recoveries. 


ce with voucher over of ſuch particular te- 
© rant, ſhould, as againſt all perſons in re- 
mainder or reverſion, be utterly void, 
* and of no effect. Provided that that 
ce act ſhould not extend to recoveries 
« by good title, or to recoveries by 
© aſſent and agreement of the perſons in 
© remainder or reverſion, ſo that ſuch af- 
« fent appeared of record in any of her 
* majeſty's courts, And it was thereby 
ce further enacted, that the ſtatute 32 Hen. 
* 8. ſhouid be repealed.” 


cc 


131. In conſequence of the laſt proviſo 
in this ſtatute, a tenant for life may join 
with the perſons in remainder or reverſion 
in ſuftering a common recovery, without 
incurring a forfeiture, 


132, Before the ſtatute of Uſes a conſi- 
derable part of the landed property of the 
kingdom was in the hands of feoffees to 
uſes, by which means women were fre- 
quently defrauded of their dower, a woman 
not being dowable of an uſe; ſo that it be- 
came uſual on every marriage for the 
friends of the wife to make the intended 
huſband procvre a conveyance of the legal 
eſtate from his feoffees to himſelf, and his 
intended wife for life, or in tail, in which 

latter 
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caſe the wife uſed ſometimes to Chap. VIII. 
latter 


alienate the eſtate after her huſband's death, 
by fine or recovery, and ſo give it away 
from her iſſue and her huſband's family. 


To prevent this practice, a ſtatute was 
paſſed 11 Hen. 7. c. 20. by which it was 
enacted, © that any woman who had any 
« eſtate in dower, or for term of her life, 
«or in tail, jointly with her huſbaad, or 
« only to herſelf, or to her uſe in any ma- 
© nors, Sc. the inheritance or purchae of 
ce her huſband, or given to the ſaid huſband 
«and wife in tail, or for term of life, by 
e any of the anceſtors of the ſaid huſband, 
« or by any other perſon ſeiſed to the uſe 
* of the ſaid huſband or of his anceſtors, 
and ſhould hereafter, being ſole, or with 
any after-taken huſband diſcontinue, 
g alien, releaſe, or confirm with warranty, 
* or by covin ſuffer any recovery of the 
e ſame, that all ſuch recoveries, diſconti- 
* nuances, Sc. ſhould be utterly void and 
* of no effect, and it ſhould be lawful for 
* the perſon in remainder or reverſion to 
* enter immediately.“ 


This act is confirmed by the ſtatute 32 
Hen. 8. c. 36. . 2. which provides, that no 
fine 
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fine levied by any woman of any ſuch eſtate 
as is mentioned in the ſtatute 11 Hen, 7. 


ſhall be of any effect. 


133. Theſe ſtatutes having been made 
to prevent an injury, have always been con- 
ſtrued liberally, and therefore every kind 
of eſtate created by the fine of a jointreſs, 
1s held to be void againſt the heir, 


Thus, where a tenant in tail, who was a 
Jointreſs within this ſtatute, accepted a fine 
ſur cognizance de droit come ceo from a ſtran- 
ger, who granted and rendered the lands to 
the jointreſs for 100 years; it was adjudg- 
ed that this was a forfeiture, for otherwiſe 
the intention of the ſtatute might, by prac- 
tices of this kind, be entirely defeated. 


134. With reſpect to the eſtates which 
have been deemed to be comprehended in 
this act, the ſame liberality of conſtruction 
has been adopted, and therefore it has been 
determined, that whenever an eſtate has 
been derived either from the huſband him- 
ſelf, or from any of his anceſtors, it is pro- 
tected by this ſtatute. 


Thus, where the anceſtor of the huſband 


made a feoffment in fee, upon condition 
that 
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that the feoffees ſhould re-convey to the 
huſband and wife in tail, this was adjudged 
to be ſuch an eſtate as is intended by the 
ſtatute, 


135. So where a man and a woman 
being joint-renants in fee of a manor, inter- 
married, and afterwards levied a fine there- 
of to a ſtranger, who rendered it to them 
in tail. After the death of the huſband the 
wife married again, and joined her ſecond 
huſband in levying a fine. It was held 
that this fine was void, as to the moiety 
which had originally been the eftate of the 
huſband, becauſe it was protected by this 
ſtatute. 


136. In the ſame manner where one 
brother in conſideration of a marriage had 
between his brother and M. covenanted to 
ſtand ſeiſed to the uſe of himſcif for life, 
and after to the uſe of his brother and his 
wite for their lives. This was adjudged to 
be a jointure within the ſtature 11 Len. 7. 
as moving ſroin the anceſtor of the hul- 
band, 


137. Although lands are ſettled in con- 
ſidcration of moncy given by the wife or 
her 
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her friends, yet if the marriage appears to 
have alſo conſtituted a part of the conſide- 
ration, the eſtate will be within this ſtatute, 


Thus, where a grandfather bargained 
and fold lands to J. N. for thirty years, 
remainder to . himſelf and his wife for 
life, remainder to his ſon for life, re- 
mainder to his grandſon, and one s. 
the daughter of J. N. and the heirs of 
their two bodies begotten; after which 
followed theſe words: © for the which 
* manor, bargain, and other the premiſſes, 
ce the ſaid J. N. covenants to pay the ſaid 
« ſum of 707. at certain days, &c.” the 
ſon afterwards married S. who ſurvived 
him, and with a ſecond huſband levied a 
fine of thoſe lands. The jury further 
found dehers the indenture, that the in- 
denture and bargain and ſale were as well 
in conſideration of the marriage as of the 
money: it was held by three judges againſt 
Der, that the fine, was void, for they ex- 
pounded the words, * given by the an— 
e ceſtors, Sc.“ to be any lands aſſured to 
the woman in jointure, either for money 
(as few marriages are made without it) 
or elſe freely. 


138. A 


Recoverſes. 


138. A truſt eſtate, or an equity of re- 
demption is within this ſtatute, as well as 
a legal eſtate, for uſes are expreſsly men- 
tioned in the ſtatute, and a truſt is now, 
what an uſe was then. 


139. With reſpect to the eſtates which 
are not comprehended within this ſtatute, as 
the object of it was only to prevent women 
from alienating thoſe lands which were ſet- 
tled on them by their huſbands, it there- 
fore does nct extend to any lands which 
were Originally the property of the wife, 
or which were derived from any of her an- 
ceſtors. 
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Thus, where huſband and wife ſeiſed of Eyſton v. 


lands in right of the wife, levied a fine ſur 
cognizance de droit come ceo, and took back 


an eſtate to the huſband and wife in tail ge- 


neral, remainder to the heirs of the wife. 
The huſband died, leaving iſſue a ſon, the 
wife married a ſecond huſband, with whom 
ſhe joined in levying another fine, on which 
the ſon by the firſt huſband entered for a 
forfeiture by the 11 Hen. 7. 


It was determined, that the laſt fine was 
no forfeiture by this ſtatute; for as the 
Vor. II. O eſtate 
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eſtate was originally the property of the 
wife, it would be unreaſonable to reſtrain 
her from diſpoſing of it, and quite foreign 
to the intent of the act; for although it 
might, within the letter of the act be con- 
ſidered as the purchaſe of the firſt huſband 
by the firſt fine, yet it was not ſo in reality, 
as the lands were originally derived from 
the wife, 


140. Huſband and wife ſold lands which 
were the eſtate of the wife, and purchaſed 
other lands with the money, which were 
ſettled on the huſband and wife in tail, 
This was agreed arguendo, to be a jointure 
within the ſtatute, becauſe the money was 
a Chattel veſted in the huſband, which he 
might have diſpoſed of as he pleaſed, and 
therefore when he laid it out in the pur- 
chaſe of lands, the law will conſider them 
as purchaſed by the huſband, 


141. A voluntary gift by a ſtranger to 
a huſband and wife, is not within this 
ſtatute, | 


The biſhop of Exeter made a voluntary 
gift of lands to one Turner his ſervant, 


and Hi his wife, and to the heirs of their 


two 
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two bodies. The huſband died, and the Chap. VIII. 
wife levied a fine of thoſe lands: it ws "YO 
reſolved that this was not a jointure within 1 Brownl. 
the ſtatute 11 Hey. 7. for the lands did not Yao, 161; 
come from the huſband, nor from any of 

his anceſtors, 


142, If lands are limiteed by a huſband, 
or by any of his anceſtors, to the wife in 
tail general, withour any limitation to the 
iſſue or heirs of the huſband, ſuch an eſtate 
is not protected by the ſtatute 11 Len. 7. 
becauſe the object of that ſtatute was to 
prevent wives from prejudicing the iſſue or 


heirs of their former huſbands ; but where 


no remainder is limited to ſuch perſons, no 
prejudice can be done them. 


Thus, where a man ſeiſed in fee deviſed Foſter v. 


i 5 : i itfal. 
lands to his wife in tail general, remainder . 4. 


over to a ſtranger; after the huſband's Idem. 524. 
death, the wife married a ſecond time, and . ng Tg 
ſuffered a recovery, The daughter of the 369. 

firſt huſband entered for the forfeiture, but Hughes v: 


; . Clubb, S. P. 
it was determined, that although this caſe 

was within the letter of the ſtatute, yet it 
was not within the intention of it, the re- 
mainder being limited from the heirs of 
the huſband to a ſtranger, 
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A jointure limited to a woman in fee is 
not within this ſtatute for the ſame reaſon, 


143. Copyhold eſtates are not compre- 
hended within this ſtatute, for an entry be- 
ing given to the heir of the huſband, he 
would thereby become tenant without being 
admitted by the lord. Beſides, a copyhold 
eſtate is not within the words or intention 
of the ſtatute, for it cannot be diſcontinued 
or conveyed in any other manner than by 
ſurrender, 


144. This ſtatute was originally conſtrued 
to extend to a fine levied both by the huſ- 
band and wife, 


Thus, where a man ſeiſed of lands in fee, 
levied a fine to the uſe of himſelf for life, 
remainder to the uſe of his wife, and the 
heirs male of her body, begotten by him, 
for her jointure. Afterwards the huſband 
and wife levied a fine, and ſuffered a com- 
mon recovery of thoſe lands, and died 
leaving iſſue, who entered by force of the 
ſtatute 11 Hen. 7. and the entry was held 
lawful; although, as Sir Edward Coke ob- 
ſerves, this caſe was out of the letter of the 
ſtatute, for the wife neither levied the fine 

2 when 
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when ſole, nor with any after-taken huſ- 
band, but being within the miſchief, it 
was adjudged to be within the remedy of 
the ſtatute, the intention of which was to 
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prevent children, who were provided for by 


ſuch jointures, from being diſinherited. 


145. The doQtine eſtabliſhed in this caſe 
has however been contradicted by a more 
modern determination, 


A father, in conſideration of the marri- 


age of his ſon, and of 200 J. portion, cove- 
nanted to convey lands to the uſe of the ſon 
and his wife, and of the heirs of the body 
of the wife, remainder to his own right 
heirs. A conveyance was made accord- 
ingly, and the huſband and wife joined in 
levying a fine of the lands. It was re- 
ſolved, firſt, that this was a jointure within 
the intent of the ſtatute, although part of 
the conſideration was money paid by the 
father of the wife to the father of the huſ- 
band, 2dly. That the fine did not operate 
as a forfeiture, either within the words or 
intention of the ſtatute, for the wife was not 
ſole, nor was the alienation with an after- 
taken huſband, and the object of the ſtatute 
was only to provide againſt the diſheriſon of 
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the heirs of the huſband contrary to his 
intention, 


146. By the 8th and gth ſections of this 
ſtatute it is provided, that it ſhall not ex- 
tend to any recovery to be had with the 
heirs next inheritable to the woman, or 
where the perſon next in remainder con- 
ſents to the ſame, provided ſuch conſent 


appears on record, 


147. Sir Edward Coke ſays, that if a man 
makes a feoffment to the uſe of himſelf and 
his wife in tail, remainder to the uſe of the 
huſband in fee, and has iſſue a daughter, 
and dies leaving his wife enſient of a ſon, 
whereby the reverſion in fee deſcends to 
the daughter ; if the wife and daughter, be- 
fore the birth of the ſon, join in levying a 
tine, or ſuffering a common recovery, the 
ſon may enter and take the benefit of this 
ſtatute, 


148. The right of entry which is given 
by the ſtat. 11 Hen. 7. is not confined to 
the heir of the huſband, but is extended to 
the perſon to whom the inheritance is to 


go after the deceaſe of the woman, whether 


"ES -y „ * — 
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he be the heir of the huſband, or a ſtranger Chap. VIII. 
deriving under the heir of the huſband, ny” 


Thus where Sir Richard Bridges made a Sir G. 
feoffment of lands to truſtees, on condition Brown's caſe 
that they ſhould give back the ſame to him fm of M 
and his wife, and to the heirs of their two Spencer,S.C. 
bodies begotten, remainder to the right 25 
heirs of Sir Richard, which was accordingly 
done. Sir Richard had iſſue by his wife a 
ſon, named Anthony, and died. Anthony, in 
the life-time of his mother, conveyed the 
lands by fine to Sir G. Brown in fee; the 
wife afterwards made a leaſe for three 
lives, not warranted by the ſtar. 32 Hen. d. 
whereupon Sir G. Brown entered, and the 
queſtion was, whether his entry was lawful 
within the ſtat, 11 Hen. 7.? It was re- 
ſolved, that the entry of Sir G. Brown was 
lawful, becauſe he was the perſon who had 


the immediate right to the inheritance after 
the death of the wife. 


149. By the common law, if a huſhand, Hands 
ſeiled of lands in right of his wife, had le- Cie 
vied a fine of them without her concur- 


rence, it operated as a diſcontinuance, by _ 
which means the wife was barred of her Er . 594 


entry after the death of her huſband, and 1 luſt. 326. a. 
94 was 


„ 
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Chap. VIII. was obliged to bring her writ of cui in vita; 


1 Inſt. 326. 2. 
2 Inſt. 681. 
8 Rep. 71. 
Greneley's 


and therefore Littleton obſerves, that the 
judges would not permit a man to levy a 
fine alone of his wife's eſtate. 


This produced the ſtatute 32 Hen. 8. c. 
28. /. 6. by which it is enacted, © That no 
te fine, feoffment, c. by the huſband only 
of any manors, being the inheritance or 
ce freehold of his wife during the coverture 
te between them, ſhall in any wiſe be, or 
« make a diſcontinuance thereof, or be 
te prejudicial or hurtful to the ſaid wife, or 
tc her heirs, but that the ſame wife, or her 
<« heirs, ſhall lawfully enter into ſuch ma- 
© nors, &c. any ſuch fine, feoffment, &. 
* to the contrary notwithſtanding ; fines 
% levied by the huſband and wife, where- 
* unto the ſaid wife is a party and privy, 
* only excepted.” 


150. This act having been made to ſup- 
preſs a wrong, and to give the injured party 
a more ſpeedy remedy than what the com- 
mon law afforded, it has been conſtrued 
liberally ; ſo that where lands were given 
to a huſband and wife, and the heirs of their 
two bodies, and the huſband alone levied a 
fine thereof and died, the entry of the wife 
Way 
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was adjudged to be lawful, although the 
words of the act are, being the inheri- 
tance of freehold of the wife; whereas, in 
this caſe, the lands were as well the inhe- 
ritance and freehold of the huſband as of 
the wife. 


151, Where huſband and wife are joint 
purchaſers in tail, remainder to the wife in 
fee, and the huſband alone levies a fine and 
dies, this 1s an alienation within the ſtatute, 


152, If the huſband alone makes a fe- 
offment of his wife's land, and afterwards 
he and his wife are divorced cauſa præcon- 
traus, yet the wife may enter after the 
death of her huſband, for it is ſufficient that 


ſhe was his wife de facto at the time of the 
alienation, 


153. Although the king be not named 
in this act, yet he is bound by it as well as 
a ſubject; ſo that if a huſband alone levies 
2 fine of his wife's land to the king, ſtill the 


wife may enter after the death of her huſ- 
band. | 


154. If the wife dies before entry, her 
iſſue may enter; and if ſhe has no iſſue, 
then 
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then the perſon in remainder or reverſion 
may enter by the very words of the ſtatute, 


155. This ſtatute does not extend to co- 
pyholds, for the words of it only allude to 
eſtates which paſs by common law convey- 
ances; and if it were conſtrued to compre- 
hend copyholds, the heir of the wife would 
become tenant without being admitted by 
the lord. 


156. Eccleſiaſticks ſeiſed in right of the- 
churches are prohibited from ſuffering 
common recoveries, upon the fame prin- 


ciple that they are prohibited from levying 
fines, 
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CHAPTER. H. 


Of the Amendment of Common Re- 


coveries. 


157 OMMON recoveries being ju- 

; dicial proceedings, mult be car- 
ried on according to the eſtabliſhed forms 
and ſolemnities of a ſuit at law; but how- 
ever, as they are ſuffered with the conſent 
of all the parties, and conſidered as com- 
mon aſſurances, they have always been 
conſtrued in the moſt favourable manner 
and therefore the court of Common Pleas 
has, in many inſtances, allowed them to be 
amended, 


158. Thus, where an evident miſtake has 
been made in the names or deſcriptions of 
the parties, the court has allowed it to be 
amended, 


A common recovery was agreed to be 
ſuffered, wherein Joby Chapman and 
Richard Elton were to be demandants, and 


by the miſtake of a clerk, the writ of entry 
we Was 
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was ſued out in the name of John Chapman 
and John Elton; the recovery was allowed 
to be amended. | 


159. A warrant of attorney was given, in 
order to ſuffer a common recovery, by 
William Reynolds and Teſter his wife; the 
ſerjeant who took the warrant of attorney, 
certified the ſame to be given by William 
Reynolds and Margaret his wife, and the 
mittimus and tranſcript were made of a 
warrant given by Margaret, and the reco- 
very was entered accordingly, but it was 
allowed to be amended. 


160, A common recovery was ſuffered 
by R. Calloto and C', without mentioning 
the name of the wife, and it was allowed 
to be amended. 


161. A recovery was allowed to be 
amended, by changing the words Ann the 
wife of Henry Goodwin to Elizabeth, in con- 
formity to a fine and deed to lead the 
ules. | 


162. A rule was made abſolute to amend 

a recovery by tranſpoſing the names of the 
demandant and tenant purſuant to the 
deed, 
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deed, making a tenant to the precipe by 
the recovery. Biſcce had been demandant, 
and Lord tenant ; by the deed, Lord was to 
be demandant, and Bi/cce tenant. 


163, In the ſame manner, where a miſ- 
take has been made in the delcription of 
the eſtates intended to be comprehended 
in a recovery, it has been allowed to be 
amended. 


A common recovery was agreed to be 
ſuffered of lands in Apbampton and Magna 
Hermney, in the county of Efſex; but by 
miſtake the ſame was ſuffered of lands in 
Alphampton and Lamarſh, and it was or- 
dered to be amended. 


164. Acommon recovery was agreed tobe 
fuffered of lands in New Church, Levinglon, 
and Merſbam; but New Church was totally 
omitted. Upon examining the deed to lead 
the uſes, it was ordered to be amended. 


165. A common recovery was agreed 
to be ſuffered of two meſſuages and one 
garden in London ; but being only ſuffered 
of one meſſuage, it was allowed to be 
amended, 
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166. The præcipe and writ of entry in a 
common recovery were allowed to be 
amended, by adding the names of ſeveral 
pariſhes which had been omitted. 


167. The deed to lead the uſes of a re- 
covery mentioned “all the vouchee's lands 
te jn Aldenham, or elſewhere, in the county 
* of Kent, in the occupation of Robert Ged- 
© dard.” Nobert Goddard rented one en- 
tire farm of the vouchee (all ſworn to be 
intended to paſs by the recovery) being 
principally in the pariſh of Aldenham, but 
part thereof lay in the pariſh of Merſham, 
which was not known to the parties when 
the recovery was ſuffered. The court, 
aſter taking a day to conſider of it, allowed 


the recovery to be amended, by inſerting 
the word Merſbam. 


168. On a motion to amend a recovery 
of lands, Sc. in the town of King flon en 
Hull, by inſerting the words in Myton, and 
the words and county, thereby making the 
deſcription of the lands to be © in Mylen, 


ce in the town and county of Kingſion uren 
Hul.“ 


The deed to lead the uſes deſcribed the 
parcels ty be ſituate © in the lordſhip of 
Deu, 
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t Myton, in the county of York, or in the 

« town and county of Hull, lately pur- 
« chaſed of Thomas Yates.” And it was 
proved by affidavit, that one William 
Crowle purchaſed of Thomas Yates the land 
intended to paſs, being in the townſhip of 
Myton, in the town and county of King ſton 
on Hull, and in 1728 ſettled them ſucceſ- 
ſively on George and Richard Crowle in tail: 
that George died without iſſue, and Richard 
being then tenant in tail, and having no 
ot her lands in King ſton on Hull, did, in 
1754, ſuffer this recovery, The court di- 
rected notice to be given to the tenant, and 
on his conſenting made the rule abſolute, 


169. A recovery, which had been ſuf- 
ſured nine years before, was ordered to be 
amended, by putting the word Trul, the 
the name of a vill, into its proper place, 
according to the deed of uſes, Tru! had 
been by miſtake put into the recovery as 
an advowſon, not as a vill where land lay. 
It was objected againſt this amendment, 
iſt, that the eſtate was in truſtees at the 
time of the recovery, and conſequently, the 
truſtees not being parties, there was no 
good tenant to the præcipe. 2dly. That 


the lands were cuſtomary tenure, zdly. 
I That 


Chap. IX. 
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Chap. IX. That the parties who ſuffered the recovery 
were volunteers.,—4qthly, That the wife of 
Pullen, the vouchee, was dead, and a reco- 
very could not then be ſuffered to bar the 
remainders. 


The court ſaid, they would not enter in- 
to the queſtion, whether in equity recove- 
ries of truſt eſtates would bar legal remain- 
ders, or into the other objections. When 
the recovery was amended, valeat quantum 
valere poteſt, the intention of the parties was 
the foundation for the amendment, The 
tranſaction appeared to be fair, and without 
fraud or colluſion. The principle upon 
which they went, was the ſtatute 8 Hen. 6. 

to amend the miſpriſion of the clerk. A 
| precipe was the curſitor's inſtruction for an 
original writ, A deed of uſes was the 
clerk's inſtruction for a recovery. The 
Præcipe and deed were the things to amend 
by; and Mrs. Pullen being dead, an amend- 

ment was the only remedy left. 


170. The court will not grant leave to 

amend a recovery on affidavit only ; it muſt 

| appear on the face of the deed to lead the 
| uſes, that there is ſufficient ground for 


an amendment, 
In 
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In a recovery, a farm called 7. hieffide, 

otherwiſe Thieviſhead, was deſcribed to be 
ſituated in the foreſt of Inglewood, in the 
pariſhes of Heſkit in the Foreſt, and St. 
Mary's, Carliſle, or one of them, in the 
county of Cumberland. It was afterwards 
diſcovered that the whole of the ſaid farm 
was not within the pariſhes of Heil in the 
Foreſt, and St. Mary's, Carliſle, as deſcribed 
in the recovery ; but that part of it was in 
the pariſh of Lazonby, in the county 
of Cumberland. It was moved to amend 
the recovery by inſerting the words © the 
e pariſh of Lazondy on an affidavit of the 
owner of the lands, the vouchee, ſtating as 
above, and that he meant to include all his 
eſtates in the county of Cumberland in the 
recovery, and that he did not know when 
he ſuffered the recovery that any part of the 
ſaid farm was in the pariſh of Lazonby. 


The court would not on this affidavit 
alone, grant leave to amend; but upon 
reading the deed to lead the uſes, there was 
found the following clauſe: © and all other 
. © the eſtates, manors, or lordſhips, mefſu- 
ages, lands, tenements and hereditaments 
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* whatſoever, ſiruare, lying and being in 


the county of Cumberland.” — This was 
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holden by the court ſufficient to warrant an 
amendment, as it appeared on the face of 
the deed itſelf, and the rule for amendment 
was made abſolute, 


171. No amendment, however, will be 
allowed in the deſcription of the eſtates 
comprehended in a recovery, where the re- 
covery, as it ſtands, has lands of the vouchee 
to operate upon. 


Thus where a motion was made to 
amend a recoyery, by ſtriking out the city 
of Litchfield, and inſerting the county of 
Stafford, with other conſequential amend- 
ments, whereſoever the names of the 
county and ſheriff occurred, and alſo by in- 
ſerting Longden (the name of a vill) after 
Abna!!, another vill named in the recovery. 


The court obſerved, that it was a grols 
miſtake in the attorney concerned in ſuing 
out only one recovery inſtead of two, and 
that they would willingly give the parties 
all the aſſiſtance they legally could to effect 
their evident intent, but it was beyond theit 
power, In the caſes of amendments which 
had been cited, the party had no eſtate in 
the vill, or county, {truck out; therefore, 

queed 
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quoad boc, the recovery had no operation 
but the preſent application was, to annul a 
valid recovery in the city of Litehfield, 
which had operated upon lands therein for 
near forty years, and to ſubſtirute in its ſtead 
a recovery in the county of Stafford, The 
motion was refuſed, 


172. Where there has been a miſtake of 
the clerk in the words of the judgment, the 
court has ordered it to be amended. 


Thus there are two inſtances where, up- 
on motion to amend a recovery, by ſtriking 
out the words 7t is adjudged, and inſerting 
the words it is conſidered, the court have 
ordered it to be done, as ſuch an amend- 
ment related to the act of the court in giv- 
ing judgment. | 


173. Amendments are alſo allowed in 
the writ of ſeiſin, and the return thereof. 


Thus where a writ of ſeiſin was rightly 
directed to the ſherifts of the city of York, 
but not returned in the name of any ſheriff}, 


though a miſtaken return in the ſingular 


inſtead of the plural number was indorſed 
on the writ. The prayer of ſeiſin and re- 
| TY turn 
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turn of the writ were ordered to be firſt 
amended, and then the roll and exempli- 
fication accordingly. 


174. No amendment is allowed in a 
common recovery, unleſs there is an evi- 
dent miſtake of the clerk, or ſomething to 
amend by, 


Thus in the caſe of Vynne and I ynne, 
an application was made to the court of 
Common Pleas to amend the 7e/te and re- 
turn of the writ of entry, and a rule to 
ſhew cauſe. The court, after hearing 
counſel on both ſides, and conſideration, 
was of opinion, that all amendments muſt 
be conſiſtent with the rules of law, and 
there muſt be ſomething to amend by. In 
this caſe the vouchees by law could not 
appear until the return day of the writ of 
fummons, and the power of attorney given 
by Alithea to appear on that day was re- 
voked by her death in the intermediate 
time, By the ſtatute 8 Hen. 6. original 
writs are amendable, if wrong, by miſpriſion 
of the clerk, or where there is any thing 
to amend by. Here was no miſpriſion of 
the clerk, the writ was made agreeable 
to his inſtructions, and there was nothing 
to amend by; the amendment prayed is to 
| amend 
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amend in the firſt inſtance. The rule was 
diſcharged. 


175. By the ſtatute 23 Eliz. c. 3. /. 10. 
it is enacted, that no recovery ſuffered be- 
fore that act, which ſhall be exemplified 
under the great ſeal, ſhall, after ſuch ex- 
emplification, be in any wiſe amended, 
And by the ſtatute 27 Hiz. c. 9. /. 10. no 
recovery ſuffered before that act, which 
ſhall be exemplified under any judicial ſeal 
of any of the ſhires of Wales, or the town 
or county of Haverfordweff, or under the 
ſeal of any of the counties Palatine, ſhall, 
after ſuch exemplification, be in any wiſe 
amended, 


214. 


Recoveries. 


CR API SR; 


Of the Operation of a Common Re. 
covery in barring Eſtates tail, Re- 
mainders and Reverſions. 


176. HE variety of inconveniences 

which were produced by the 
ſtatute de donis, and the impoſſibility of ob. 
taining a parliamentary repeal of it, have 


been ſtated in the firſt chapter of this eſſay. 


Theſe circumſtaaces induced the judges 
to adopt every poſſible means of eyading 
and invalidating its effect; but the progreſs 
was gradual and it was a long time before 
it was compleately effected. 


177. The firſt rule which the judges 
adopted on this ſubject was, that the iſſue 
in tail could not avoid the altenation of his 
anceſtor, provided the iſſue was left a re- 
compence in value by his anceſtor ; for the 
eſtate tail which he had alienated, 


Thus, 


Recoveries: 


Thus, it was determined very ſoon after 
the ſtatute de donis, that if a tenant in tail 
loſt his eſtate tail, and recovered over in 
value ; ſuch recovery in value was a good 
bar to the eſtate tail, becauſe the iſſue was 
not prejudiced, 


178. It was alſo determined upon the 
ſame principle, that a lineal warranty, with 
aſſets, was a good bar to the iſſue in tail. 
However, Sir Edward Coke obſerves, that 
if a tenant in tail, aliened with warranty, 
leaving aſſets to deſcend, and the iſſue in 
tail aliened the aſſets, and died, the iſſue 
of that iſſue ſhould recover the eſtate tail, 
becauſe the lineal warranty deſcended to 
him without aſſets, which ſhews that the 
iſſue in tail could not be barred, unleſs he 
had a full recompence in value. 


179. The rule, that the iſſue in tail 
could not avoid the alienation of his an- 
ceſtor, provided he Ead a recompence in 
value, was ſtill farther extended, by a de- 
ciſion of the judges, in 44 Edw. 3. by 
winch it was determined, that if tenant in 
. tail granted a rent-charge in conſideration 
of a releaſe of right, to a perſon who had a 
prior right to the eſtate, ſuch a grant ſhould 
bind the iſſue in tail, becauſe it was made 


P 4 for 


215 


Chap. X. 

— 
10 Rep. 37. 
b 


2 Black. Com. 
303. 


Aa.. 
dem 749. 

2 Reeves 134. 
1 Init, 393. b. 


216 


Chap. X. : 


Octavian 
Lumbard's 
Caſe. 

44 Ed. 3. 
Vear book 
21. 

2 Reeves 136. 


Recoverſes. 
for his benefit, and the eſtate tail deſcended 


to him as a recompence for the grant. 


Thus, where a perſon brought a reple- 
vin for taking his cattle, the defendant 
avowed, for that one Nicholas was ſeiſed in 
tail of the manor of B. and had iſſue Jobn 
and Joan; Nicholas died, John being then 
in Ireland; Joan, the daughter, entered, 
and died ſeiſed, leaving iſſue a ſon, named 
Nicholas, who entered ; John, the fon, hav- 
ing returned from Jreland, ſued for the land, 
but agreed to releaſe all his right to the 
eſtate tail to his nephew, Nicholas, in con- 
ſideration of a grant from Nicholas, of a 
rent of 20/7. per annum, with power of diſ- 
treſs. This rent being afterwards in ar- 
rear, a diſtreſs and avowry, were made on 
theBlands charged, which were then in the 
poſſeſſion of the iſſue of Nicholas. The 
court was of opinion, that as Nicholas, who 
was tenant in tail, granted this rent in con- 
ſideration of a releaſe of right from John, 
who was really intitled to the eſtate tail; 
the grant was good, and ſufficient to bind 
his iſſue in tail, becauſe the eſtate tail de- 
ſcended to them as a recompence for this 
rent. 


180. In 


Recoveries. 


180, In the preceding modes of barring 
eſtates tail, it may be obſerved, that the 
recompence in value, which deſcended to 
the iſſue in tail, was a real and bone fide re- 
compence. But in 12 Edw. 4. a caſe 
aroſe in which the judges carried this prin- 
ciple to a much greater length, and deter- 
mined, that a nominal and fictitious re- 
compence, deſcending to the iſſue in tail, 
thould be an effectual bar, not only to the 
iſſue in tail, but alſo to all perſons in re- 
mainder or reverſion; and as the validity 
of recoveries depends even at this day on 
the authority and principles laid down in 
that caſe, it will be proper to ſtate it at full 
length. 


181. 7. B. being ſeiſed in fee of the 
lands in queſtion, gave them to one ///11- 
liam Smith, to hold to him and the heirs of 
his body, by force of which he was ſciſed. 
IVilliam Smith died, leaving Humphrey his 
eldeſt ſon, on whom thoſe lands deſcended, 
who entered, and was ſeiſed per formam 
doni. Humphrey enfeoffed one Tregos of 
the ſaid lands in fee, who rendered them 
to the ſaid Humphrey and Jane his wife, 
and to the heirs of their two bodies, re- 
mainder in fee to the ſaid Humphrey, by 
| force 
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force of which they were ſeiſed. Some 
time afterwards Jane died, on which Ham- 
phrey became ſole ſeiſed of the ſaid lands 
in tail; and being thus ſeiſed, one Taltarum 
brought a writ of right againſt Humphrey, 
and counted of his poſſeſſion againſt him. 
Humphrey made defence, and vouched to 
warranty one R. King, who entered into 
the warranty, and joined the miſe on the 
mere right; afterwards R. King, the vou- 
chee made default, and departed in con- 
tempt of the court; in conſequence of 
which, final judgement was given, that 
the demandant Taltarum ſhould recover the 
lands in queſtion againſt Humphrey, and 
that Hum brey ſhould recover lands of 
equal value of R. King, the vouchee; 
[iumphbrey afterwards died, without leaving 
heirs of his body, and the queſtion was, 
whether Richard the brother of Humphrey 
„ho was heir in tail to thoſe lands, ſhould 
be barred by this recovery ? 


It was determined by all the judges, 
that the eſtate tail was not barred by this 
recovery, becaule the tenant in tail was not 
iciſed of the eſtate tail at the time of the 
recovery, but of another eſtate; and as the 
recovery in Value goes according to the 

eltate 
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eſtate whereof the tenant was ſeiſed at the 
time of the recovery, and not in recom- 
pence of the eftate he had not, the iſſue in 
tail could have no recompence in this caſe, 
and therefore was not barred by the reco- 
very. 


It is obſervable, that this caſe was con- 
ducted with a good deal of art; for at firſt 
ſight the deciſion ſeems to be againſt the 
validity of a common recovery, in barring 
eſtates tail, but from the arguments of the 
judges it appeared they were all of opinion, 
that if the tenant in tail had been actually 
ſeiſed of the eſtate tail at the time of the 
recovery, the recompence in value would 
then have deſcended in lieu of the eſtate 
tail, and therefore the iſſue in tail would 
have been barred. 


All the writers on our law have dated 
the æra of common recoveries from this 
deciſion, although the preceding caſes ſhew, 
that ſo early as the reign of Edward 3. the 
judges were extremely well inclined to give 
. tenants in tail every aſſiſtance for enabling 
them to unfetter their eſtates, 
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182. It is evident from this caſe, that 
the reaſon on which the judges grounded 
their original determination, that a com- 
mon recovery was a good bar to an eſtate 
tail, was, becauſe the iſſue in tail had a re- 
compence in value, either real or fictitious, 
for the eſtate tail which was recovered ; but 
as ſeveral caſes aroſe in which the recom- 
pence 1n valve could not poſſibly extend to 
all the eſtates which were barred, the judges 
have at different times exerted their inge- 
nuitv in inventing other reaſons to ſupport 
the validity of common recoveries. 


Thus, in the caſe of Hudſon v. Benſon, in 
Mich. 23 Car. 2. Lord Chief Juſtice Hale 
is reported to have ſaid : © the recompence 
© of the value is the reaſon of the bar by 
« common recoveries, as to the iſſue in 
ce tail; but not the reaſon why it bars, as 
* to him in remainder or reverſion. But 
cc the reaſon in this caſe is, becauſe the re- 
« coveror, in ſuppoſition of law, is in of 
« the eſtate tail, and that in judgment of 
« law has ſtill continuance; as at Common 
*« Law, the donee, poſt prolem ſuſcitatam, 
e might have aliened and barred the donor; 
* and a common recovery is, as it were, 4 
* conveyance excepted out of the: ſtatute 


cc de 
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te Je donis, and the recoveror is in of the 
te eſtate which the donee had; but the iſſue 
te in tail is barred to claim it, in reſpect of 
« a ſuppoſed recompence by the reco- 
« very.“ 


183. In Mr. Ratcliffe's caſe, which was 
argued before the Lords Delegates 6 Geo. 
1. Mr. Baron Mountague obſerves that the 
words of Sir M. Hale reſpecting recoveries 
had been cited, and ſaid, © I never found 
* my opinion on the diZums of reporters, 
te jn which they are very apt to miſtake the 
te words and ſenſe of the judges from whom 
© they take them; and ſoit ſeems to be in 
te that caſe. Lord Hale is there reported 
te to have ſaid, that the recompence in va- 
« lue is not the reaſon why common re- 
© coveries are bars to the remainder-men, 
e but becauſe thoſe are conveyances ex- 
te cepted out of the ſtatute de dots. But 
eit is the text of Litt. .. 668, that if tenant 
© in tail ſuffered a feigned recovery, the 
te ifſue might falſify it in a formedon. This 
« ſhews that at Common Las, ſuch reco- 
e yeries as we now make uſe of to bar 
© eſtates were not known; and therefore it 
« would have been ridiculous in the ſtatute 
« de donis to have excepted recoveries, 

ce ſince 


1 Stra. 289. 
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Chap. x. © ſince common recoveries were not uſed, 

—— Land recoveries on good title could not 
ce be imagined to be included. If iſſue was 
te taken on the diſeiſin alledged in the writ 
« of entry, and found for the demandant, 
ce and ſo the recovery on a point tried; 
« this at common law would bar the iſſue, 
ce there lying an attaint againſt the jury; 
* thovgh where it was by defavlt, it would 
te not, But afterwards another middle way 
*« was found out and favoured by the 
ce judges, to prevent the inconvenience of 
« perpetuities; and that was, where the 
© tenant in tail appeared and vouched over, 
ce and the vouchee made default, and ſo 
ce there was a judgment for a recompence 
ce to ene, and for the lands demanded to 

ie the other. This judgment, though by 
&« default, and without iſſue tried, was held 
© a bar, on account of the recompence 
© jn value.“ 


Salk 63. 


184. It is extremely clear, from what 
has been premiſed, that the effect and va- 
lidity of common recoveries cannot be ſup- 
ported by any of the maxims or principles 
of the common law, but that they are, 9 

atio juris, adopted for the purpoſe of de - 
itroying that ſpecies of perpetuity which 
Was 
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was created by the ſtatute de donis; and the 
numerous advantages which aroſe from the 
decifion of the court, in 12 Edu. 4. was a 
ſufficient juſtification of it (a). Beſides, 
common recoveries have now continued ſo 
long, and their utility is ſo fully under- 
underſtood, that the determination of the 
judges in Taltarum's caſe, ſo far from be- 
ing conſidered as an unwarrantable ſtretch 
of their authority, muſt on the contrary be 


— 


— 


„ 
— 


(a) Lord Chief Juſtice Willes, in delivering the 
opinion of all the judges, in the caſe of 1Muiin, v. 
Strachan, ſaid, “ We think common recoveries are 
*© common aſſurances with the conſent of the parties, 
and are not to be con. pared to a judgment or pro- 
* ceeding in any other real action : iſt, Becauſe now, 
„by long cuſtom and uſage, they are become com- 
% mon aſſurances; zd, becauſe they are ſuffered by 
„the conſ-nt of the parties, and a r-mainder can be 
* barred upon no other principle but this, that a com- 
© mon recovery is a common afiurance, Mr. Poet, 


+ who was as able a conveyancer as any man of the 


& profeſſion, has confounded himſelf, and every body 
** ele who reads his book, by endeavouring to give 
* reaſons for, and explain common recoveries. I only 
* ſay this to ſhew, that when men attempt to give rea- 
* ſons for common recoveries, they run into abſurdi- 
ties, and the whole of what they fay is unintelligible 
Jargon, and learned nonſenſe. 1 Wien R. 73. 
% Vide 1 Burr, 115. I 
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acknowledged to have been a meaſure of 


great public utility, and from which this 
country has derived infinite advantage. 


185, But whatever were the reaſons on 
which the validity of common recoveries 
was originally founded, it may now be laid 
down as a certain maxim, or rule of law, 
which has prevailed for many centuries, 
that a common recovery is a common aſ- 
ſurance, whereby all tenants in tail are en- 
abled, by purſuing the proper form of this 
aſſurance, to bar their eſtates tail: And in 
Mary Portington's caſe, 11 Fac. 1. it was 
determined by all the judges, that judg- 
ment given againſt , tenant in tail with 
voucher, and recompence 1n value, would 
bind the eſtate tail, notwithſtanding the 
ſtatute de donis conditionalibus, whether the 


recovery was upon good title, or not; and 


that the judgment given in ſuch a caſe, for 
the tenant in tail to have in value, would 
bind the eſtate tail, although no recom- 
pence was had (a). 


186. A com- 


— 


(a) The following paſſage ſhews how firongly tle 
judges have always ſupported common recover!e: 
„At the Parliament held in the reign of the late 


« Queen 
4 
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186. A common recovery is a good bar 


to the iſſue in tail, although the tenant in 


tail dies before the recovery is executed, 


Thus where a tenant in tail ſuffered a 
common recovery, and died on the ſame 
day, before the court had awarded a writ 
of habere facias ſeiſinam ; and it being 
doubted whether execution might be ſued 
againſt the iſſue in tail, the majority of all 
the judges were of opinion, that execution 
might be ſued againſt the iſſue in tail; for 
the right of the eſtate tail was bound by 
the judgment given againſt the tenant in 


PI n 


— 


* Queen Elizabeth, in the great caſe between J. V- 
* xon and Sir Edward Herbert, which was argued by 
„earned counſel before the Lords in Parliament; 
there ord, an utter barriſter of counſel, with 
„ Vernon (who was barred by a common recovery) 
© raſhly and with great ill-will, inveighed againſt com- 
„ mon recoveries, not knowing the reaſon and foun- 
© dation of them; who was with great gravity and 
„ ſome ſharpneſs reproved by Sir James Dyer, then 
* Chief Jultice of the Common Pleas, who ſaid, he 
„was not worthy to be of the profeſſion of the law, 
ho durſt ſpeak againſt common recoveries, which 
were the ſinews of aſſurances of inheritances, and 
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tail, and the judgment over to recover in 
value, becauſe common recoveries were 
common affurances of land. But if a re- 
covery be againſt tenanti n tail upon a falſe 
title, who dies before execution, m a /cire 
facias againſt the iſſue in tail, he may 
avoid it. 


187. If a tenant in tail is diſſeiſed, and 
releaſes to the diſſeiſor, the eſtate tail is in 
abeyance : yet the tenant in tail may ſuf- 
fer a common recovery, which will bar the 
eſtate tail, the remainders, and reverſion. 


188. If a tenant in tail levies a fine with 
proclamations, and afterwards ſuffers a 
common recovery, although the eſtate tail 
was deſtroyed by the fine, yet ſtill the re- 
covery will bar the remainders and rever- 
ſion depending on the eſtate tail. 


The reaſon uſually given for this deter- 
mination 1s, that when the tenant in tail is 
vouched, and comes in upon the voucher, 
he comes in of all the eſtates which were 
ever in him; and as the eſtate tail was 
once in him, it is therefore barred, Roll, 
in his abridgement of this caſe, ſays, the 
reaſon of the determination is, becauſe a 
common recovery is a common affurance. 

It 
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It has alſo been ſaid, that the tenant in Chap. X. 
tail, after levying a fine with proclama- 9 
tions, has ſtill a ſcintilla juris in him, which 
enables him to bar the remainders. 


189. In caſe a tenant in tail levies a fine, 

and then dies, leaving iſſue, it ſeems to be 

a doubtful point, whether ſuch iſſue, by 

being vouched in a common recovery, can 

bar the remainders and reverfion depend- 

| ing on the eſtate tail. No caſe of mis 

kind has, I believe, ever been judicially 

derermined ; but it is highly probable, that 

if a caſe of this nature aroſe, the judges 
would determine, that the remainders de- 2 Atk. 201. 
| pending on ſuch an eſtate might be barred . ; | 
by a common recovery, in which the iſſue £6, £9" 

in tail was vouched ; for otherwiſe ſuch 

remainders and reverſion muſt continue to 

ſubſiſt as a future eſtate or intereſt, to take 

a effect in poſſeſſion upon the remote event 

5 of a general failure of iſſue of the tenant in 

tail, incapable of being barred or deſtroyed 

by any means whatſoever. This would be 

a perpetuity to a greater degree than what 

is allowed by our law, or ſhould be per- 

mitted in any commercial country. 


Q * 
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Chap. X. It may alſo be obſerved, that if a tenant 

in tail after levying a fine has ſtill in him a 
ſcintilla juris ſufficient to enable him to 
ſuffer a common recovery, that ſcintilla juri; 
deſcends on his death to the iſſue in tail, 
and therefore they are as well enabled to 
ſuffer a common recovery, as their anceſ- 
tor was. 


Roll's Abr. 190. It has been determined, that if a 
Se. tenant in tail be attainted of treaſon, and 


1 Keb. 30. aſterwards ſuffers a common recovery, it 
— will not deſtroy the romainder or reverſion, 
becauſe a perſon attainted is not capable of 
taking any thing but for the benefit of the 
king, and conſequently the recompence in 
value muſt go to the king ; ſo that the 
perſon in remainder can have no benefit 
from it, and therefore is not barred: 
beſides, recoveries being common aſſur- 
ances, the recovery of a perſon attainted 
muſt be void in the ſame manner as any 
other conveyance of his would have been. 


P. 73. Mr. Pigot, however, ſeems to think, that 
| there is ſuch a /cintilla juris in the tenant in 
tail, after an attainder ; that by a common 

recovery he may bar his iſſue, the remain- 

ders and reverſion ; for if the king ſhould 

pardon 


l 
1 
1 
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pardon the party, and reſtore the land, he 
might bar the entail, although the attainder 
remained in force. 


191. An erroneous recovery ſuffered 


by a tenant in tail will bar his iſſue as long 
as it continues in force. 


192. If a tenant in tail covenants to ſtand 
ſeiſed to the uſe of himſelf for life, with 
remainder to his ſon in tail, and afterwards 
ſuffers a common recovery, with ſingle 


youcher, to other uſes in fee, the recovery 


is good ; for where a tenant in tail cove- 
nants to ſtand ſeiſed to the uſe of himſelf 
for life, remainder to his iſſue in tail, it is 
abſolutely void, and does not alter the 


eſtate. 


193. By the ſtatute 14 Eliz. c. 8. which 
has been ſtated in a former chapter, all re- 
coveries ſuffered by tenants for life are de- 
clared void; but there is a proviſo in that 
act, declaring that ir ſhall not extend to 
recoveries where the præcipe is brought 


| againſt the tenant for life, and the perſon 


next in remainder in tail is vouched ; for 
in ſuch caſe the recovery is good, 


Q 3 Thus, 


1 Inſt. 349.b: 
3 Rep. 3. a. 
10 Rep. 38. a. 


Machill v. 


Clerk. Com. 
Rep. 119. 
Salkeld, 619. 
Rep. temp. 
Holt, 615. 
Cro. Eliz, 


471. 


Ante ſ. 130. 
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Snow. 
Plowd, 514, 
18 Vin, Ab. 
214. 
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Thus, where A. being tenant for life, 
with remainder to her ſon in tail, a præcipe 
was brought againſt A. who youched the 
ſon, who vouched over the common 
vouchee, by which means a common reco- 
very was ſuffered. All the judges were of 
opinion, that the recovery was good, and 
not within the ſtatute of 14 Elix. c. 8. and 
that the eſtate tail, and the remainders and 
re verſion, were well barred. 


194. If a præcipe is brought againſt a 
tenant in tail and his wife, where the huſ- 
band is ſole ſeiſed and the wife has nothing, 


and they both vouch over in the uſual 


manner, it will bar the eſtate tail. 


Thus where John Trevilian, being te- 
nant in tail, ſuffered a common recovery, 
in which he and his wife vouched over the 
common vouchee, It was objected, that 
the recovery was not effectual to bar the 
eſtate tail, becauſe the wife was named in 
the precipe as joint tenant with her huſband, 
and appeared and vouched as joint tenant; 
and the vouchee entered into the warranty, 
admitting that he ought to warrant to 
them, whereby he alſo admitted that the 
wife had an eſtate in the tenancy, and had 

cauſe 


Recoverſes. 

cauſe to vouch ; and as ſhe ought to have 
the recompence in value by concluſion, 
there was therefore no reaſon why the iſſue 
in tail ſhould be barred; for the reaſon 
that an eſtate tail is allowed to be barred 
by a common recovery 1s, on account of 
the recompence 1n value, which is, or by 
poſſibility may be rendered ; and if the 
wife was entitled to the recompence in 
value, and not the iſſue in tail, then there 
was no reaſon why the iſſue ſhould be 
barred. But the judges were unanimouſly 
of opinion, that in this caſe the eſtate tail 
was barred, for it was expreſsly found by 
the verdict, that the wife had nothing in 
the tenements at the time of the recovery, 
but that the huſband was ſole ſeiſed in tail; 
and as he alone loſt the tenancy, the re- 
compence ſhould go to him, and ſhould 
be of the like eſtate with that he had 
loſt, 


195. If a præcipe be brought againſt a 


tenant for life and the remainder man 
Jointly, and they vouch over, ſuch a reco- 
very has been determined to be no bar to 
the eſtate tail, 


Q 4 Thus 
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Thus where a perſon was tenant for life, 
with remainder to his eldeſt ſon in tail, and 
a præcipe was brought againſt the father and 
ſon jointly, who vouched over the common 
vouchee. It was held by three judges 
againſt one, that the eſtate tail of the ſon 
was not baraed by the recovery; for the 
lands recovered in value muſt go in the 
ſame manner in which the eſtate that was 
loſt would have gone; whereas, in the pre- 
ſent caſe, there being a joint præcipe 
brought againſt the tenant for life and the 
perſon in remainder, they muſt be ſuppoſ- 
ed to be joint tenants, and the judgment 
muſt be accordingly ; that as the reaſon 
why a recovery bars an eſtate tail is on ac- 
count of the recoverv in value, and as it 
cannot be averred that the lands recovered 
in value ſhall go in any other manner than 
that which is ſtated in the record, it follows, 
that the iſſue in tail can have no recom- 
pence, 


Mr. Pigot obſerves, that theſe reaſons 
ſavour of a wonderful ſubtility; and that 
although no man would venture to ſuffer a 
recovery in this manner, yet that if a queſ- 
tion of this kind was now agitated, theſe 
diſtinctions would not be ſo eaſily admitted 

; of, 
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of, ſince the courts of law adopt every 
mode of ſupporting common recoveries, as 
aſſurances commonly uſed for the convey - 
ance of eſtates, And in the caſe of Page 
and Hayward, the judges ſeem to have 
been of opinion, that a recovery of this 
kind would bar an eſtate tail, 


196. In that caſe a tenant in tail and the 
perſon in remainder joined in making a 
tenant to the præcipe, who vouched them 
Jointly, and they in the ſame manner vouch- 
ed over the common vouchee. 


It was objected, that as the voucher was 
joint, the recovery in value muſt be joint, 
and ſo the tenant in tail and the perſon in 
re mainder muſt recover moieties in value; 
whereas the whole was recovered againſt 
the tenant in tail, and conſequently, to bind 
the iſſue, he ought to recover in value the 
whole; ſo that the recovery in value not 
being proportionable to the loſs, it was 
void. 


Lord Chief Juſtice Holt delivered the 


opinion of the court. As to the validity of 


the recovery in barring the eſtate tail, he 
obſerved, that if a præcipe was brought 
againſt 


Page v. Hay- 
ward. 

Pigot 176. 

2 Salk. 570, 
Rep. temp. 
Holt, 618. 
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againſt a tenant in tail in poſſeſſion and a 


WY ſtranger in an adverſary action, and a re- 


covery was had, it would be good: for 
when a precipe was brought againſt ſeveral 
perſons, it was not neceſſary that they all 
ſhould be tenants of the freehold, for if any 
one of them had the freehold, it would be 
ſufficient. And if the bringing a precipe 
againſt tenant in tail and a ſtranger would 
not vitiate a recovery, neither would a joint 
voucher ; for when the vouchee comes in 
and enters into the warranty, he is as much 
tenant in law to the writ, as if the præcipe 
had been originally brought againſt him; 
and ſo the caſe of a ſtranger being vouched 
Jointly with the perſon who is ſeiſed of the 
eſtate did not differ from the caſe of a 


. ſtranger being made tenant to the writ 


jointly with the perſon who had the free- 
hold. If a tenant in tail conveyed the free- 
hold to a third perſon againſt whom a pre- 
cipe was brought, and he vouched a ſtranger 
who vouched the tenant in tail, and the 
tenant in tail entered into the warranty, and 
vouched over the common vouchee, this 
would be a good recovery ; for in an adver- 
ſary action, if the tenant to the præcipe 
vouched a ſtranger who never had any 
eſtate in the land, there was no remedy for 

It; 
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it; the demandant could not counterplead 
the voucher, until the ſtatute of Meſtminſt. 
1. c. 40. Which was productive of great in- 
convenience, for when a precipe was 
brought againſt the tenant of the land, he 
might vouch a ſtranger, and that ſtranger 
might vouch another ſtranger, and ſo on in 
inſinitum; and therefore the ſtatute gave the 
counter-plea, that neither the vouchee, nor 
any of his anceſtors were ever ſeiſed of the 
lands in queſtion, by which they might 
have enfeoffed the tenant or his anceſtors; 
but with this exception, unleſs the warrantor 
were preſent, and would gratis enter into 
the warranty. If a ſtranger be a good 
vouchee, he becomes a good tenant to the 
writ, and a releaſe to him by the demand- 
ant after he has entered into the warranty is 
good, and the vouchee may plead it after 
the laſt continuance, for it is as valid as if 
it had been made to the tenant himſelf. 
Nor is it material whether there was any 
real warranty between the tenant and the 
vouchee when it is once admitted upon re- 
cord, for it is then the ſame as if there re- 
ally had been a warranty. The principal 
difficulty in the caſe was, becauſe the reco- 
very in value was not proportionable to the 
loſs, for by the joint voucher the recovery 


in 
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in yalue muſt be joint, whereas the vouckees 
were tenants 1n tail of the whole, the one in 
poſſeſſion, the other in remainder, and this 
would be a great objection, if the caſe were 


confidered upon the foot of the eſtoppel, 


for the tenant in tail will be eſtopped 


during his life from claiming more than 


a moiety of the recompenſe in value, but 
after his death the iſſue in tail will not be 
eſtopped, but may ſay that the tenant in 
tail in remainder had no eſtate in poſſeſſion 
in the land, ſo the recompence in value will 
go to him only. And there is no difference 


between this caſe and that of Eare v. Snow, 


in Plowden 514. where the huſband was 
tenant in tail of lands, and a præcipe being 
brought againſt him and his wife, they 


vouched over the common vouchee, and 


the recovery was held to be good, though 
it was objected that the recompence in va- 
Jue, which was the cauſe of the bar, ſhould, 
if the wife ſurvived, go to her, and therefore 
the iſſue in tail was not barred, But it was 
held, that the iſſue in tail ſhould not be 
bound by any eſtoppel which his father 
admitted, by joining in the voucher with 
his wife, but might ſay that his father was 
ſole tenant in tail, and the wife had loſt no- 
thing, and he being the perſon who had loſt 

| the 
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the whole, ſhould have the whole recom- Chap. X. 
pence. 


There was a caſe in Trin. 1657, Rot. 179, 
or 180, between Murrell and Oſborn (of 
which his Lordſhip ſaid he had a report in 
the hand-writing of Lord Chief Juſtice 

| Bridgman) where, in a formedon the te- 
nant in tail pleaded in bar a common reco- 
very on a recipe againſt the grantee of 
tenant in tail, in which the tenant in tail 
and a ftranger were jointly vouched, and 
vouched over the common vouchee, and 
it was reſolved that the recovery was good. 
And there was alſo a cale 23 Hen. 8. 
Brooke's Ab. tit. Recoverie in Value 27. 
where a woman was tenant 1n tail, and a 
precipe being brought againſt her and her 
huſband, they vouched over the common 
vouchee, and the recovery was held good, 
though the huſband ſurvived, becauſe the 
the recompence went in the ſame manner 
as the land recovered would have gone. 
This caſe was full in point, for the huſband 
was as much a ſtranger to the wife's eſtate 
tail as any other perſon; and ſo in Eare 
and Snow was the wife to the huſband ; the 
only difference being, that in the caſe in 
Brooke the huſband muſt have been named, 
whereas 


Marquis of 
Wincheſter's 
Caſe. 
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whereas in that of Eare and Snow the wife 
need not. His lordſhip concluded with 
citing the caſe in 1 [nft. 376. a. and 5, 
where it is laid down, that if the heir at 
Common Law, and the heir in Borough 
Engliſh are jointly vouched, and vouch over 
the common vouchee, the heir in Borough 
Engliſh will have the whole recompence in 
value, becauſe it 1s he who ſuſtains the loſs, 
and ſo of heirs in Gavelkind. Judgment 
was given that the recovery barred the 
eſtate tail, 


197. Where two perſons are ſeiſed as 
joint tenants for life, with a remainder in 
rail to one of them, the perſon who has the 
remainder in tail may ſuffer a common re- 
covery, which will bar his moiety of the 
eſtate for life, and alſo a moiety of his 
eſtate tail, for a recoyery ſevers the join- 
ture, : 


Thus, where a gift was made to Lionel 
Morris and Ann Miles, of the manor of M. 
to hold to the ſaid Lionel and Ann, and to 
the heirs of the body of the ſaid Lionel, re- 
mainder over. A writ of entry was 
brought againſt the ſaid Lionel, who vouch- 


ed overthe common vouchee, and judgment 
Way 
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was given, and execution had according 
to the uſual form of common recoveries. 


It was unanimouſly reſolved, that al- 
though Ann Miles was jointly ſeiſed with the 
ſaid Lionel for her life, ſo that as well 
Lionel as the vouchee might have abated 
the writ, yet when the vouchee, without 
demand of any lien, entered generally into 
the warranty, and thereby admitted the 
writ good, and Lionel recovered in value 
againſt the vouchee, who entered, accord- 
ing to the eſtate of the perſon who vouch- 
ed; therefore, as to one moiety, the recovery 
was a good bar to the eſtate tail, and ro 
the remainder over, becauſe the jointure 
was ſevered ; but as to the other motety, 
whereof Ann Miles was tenant for life, the 
recovery was no bar either to the eſtate 
tail, which Lionel had expectant on the 
ſtate for life of Ann Miles, or to the 
remainder, becauſe for this moiety Lionel 
was not tenant to the præcipe. 


198. Huſband and wife being conſidered 
in law as one perſon, if an eſtate be limited 
to them and the heirs of their bodies, or to 
them and their heirs, they do not take by 


moieties, but are ſciſcd of one entire eſtate, 
and 


Litt. ſ. 291. 
1 laſt. 187. b. 
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Chap. x. and the huſband alone takes nothing; not 
the whole eſtate, becauſe the wife has a 
Joint eſtate with him in poſſeſſion; nor an 
undivided moiety of the eſtate, becauſe 
there are no moieties between huſband 
and wife; ſo that if the huſband alone 
ſuffers a recovery of an eſtate of this kind, 
it will be no bar, either to a moiety or to 
the whole. 


240 


2 Thus, where lands were rendered by 
5 5. 2. fine to huſband and wife for life, and to 


the heirs of the body of the huſband, A 
præcipe was brought againſt the huſband, 
who ſuffered a common recovery, with 
voucher over of the common vouchee, the 
wife being then alive, 


It was reſolved, that this recovery, ſuf- 
fered by the huſband only, ſhould not 
bind the remainders, becauſe there are no 
moieties between huſband and wife, and 
the huſband had no power to lever the 
Joint tenancy, or to diſpoſe of the land, 
during the life of the wife, he not being 
ſeiſed by force of the intail ; and although 
the huſband ſurvived the wife, yet that was 
not material, becauſe the law conſidered 
the caſe as it was at the time of the re- | 


covery. | 
199. So, 


Recoverfes. 


109. So, where it was found, that the 
grandfather covenanted to ſtand ſeiſed to 
the uſe of himſelf and his wife for their 
lives, with remainder to the heirs-male of 
the ſaid grandfather, on the body of the 
ſaid wife begotten, remainder over; the 
| grandfather ſuffered a common recovery 
and died, his wiſe having ſurvived him, 
To ſupport this recovery it was contended, 
that the caſe of Owen v. Morgan, was not 
law ; for if baron and feme had an intitety, 
then each had the whole, and therefore the 
baron might make a good tenant to the 
præcipe for the whole. Pemberton contra, 
that caſe was never queſtioned ; the wife's 
eſtate hinders the intail from executing in 


the baron; ſo that it is only a kind of con- 


tingent eſtate after the death of the wife ; 


and the elitate tail cannot be racked to the 


eſtate for life of the huſband, during the 
life of the wife, becauſe, during her life 
there is an intervening eſtate; it was 
therefore adjudzed, that the recovery was 
void. 


. 200. It ſhould be obſerved, that although 
where an eſtate is given to huſband and 
wife, they do not take by moieties, yet if 


an eſtate be given to a man and a woman 
Vor. II, R for 
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for life, in tail, or in fee, they then take by 
moieties. And even if they ſhould after- 
wards marry, they will continue to hold 
by moieties after their marriage. 


201. We have ſeen that a common reco- 
very may be ſuffered of a rent-charge 
iſſuing out of lands, and if ſuch a rent be 
granted in tail, with a remainder over, 2 
recovery ſuffered by the tenant. in tail will 
bar it. 


Thus, where a perfon deviſed a rent of 
gol. per annum, to be iſſuing out of lands 
to his ſon and his heirs ; and if the ſaid ſon 
ſhould die without heirs-male of his body, 
then he deviſed it over ; the ſon ſuffered a 
recovery of this rent, and died without 


iſſue male. 


Lord Chief Juſtice Bridgman, and all the 
other judges were of opinion, that the re- 
covery was good, and the remainder well 
barred ; and this judgment was affirmed in 
the court of King's Bench, 


202, A Ain dien has however been 


adopted between a grant of a rent-charge 


in tail, with a remainder over of the ſame 
| rent- 


Recoverſes: 
rent- charge in fee, and a grant of a rent 
charge in tail, without any ſubſequent 
limitation of it in fee. In the firſt caſe the 
tenant in tail acquires an eſtate in fee ſimple 
in the rent-charge by means of the com- 
mon recovery, but in the ſecond he only 
acquires a baſe fee, determinable on his de- 
ceaſe and failure of the iſſue. 


The principles upon which this diſtinc- 
tion is founded, are thus fully explained by 
Mr. Butler in one of his notes to the firſt 
Inſtitute, —* The reaſon of this difference 
te jg, that it would be unjuſt that the con- 
« veyance of a grantee of a rent, ſhould 
“give a longer duration or exiſtence to the 
te rent, than it had in its original creation. 
te It is true, that the barring of an eſtate 
te tail in land, is equally contrary to the in- 
te tention of the grantor. But a rent dif- 
« fers materially from land. The old 
e principles of the Feudal Law looked 
te upon every modification of landed pro- 
e perty, which was conſidered to be againſt 
e common right, with a very jealous eye. 
* Now, a rent-charge was ſuppoſed to be 
* againſt common right, the grantee of the 
* rent-charge being ſubje& to no feudal 
© ſervices, and being a burthen upon the 
* tenant who was to perform them. Up- 

R 2 * on 
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e on this principle the law, in every 
ce inſtance, avoided giving by implication 
© a continuation th the rent, beyond the 
© period expreſsly fixed for its continuance, 
« Thus, if a tenant in tail of land die with- 
c Hut iſſue, his wife is entitled to dower 
ce for her life out of the land, notwithſtand. 
© ing the failure of the iſſue ; but the w:- 
„ dow of a tenant in tail of rent is not 
« entitled to her dower againſt the donor, 
« So if a rent is granted to a man and his 
« heirs generally, and he dies without an 
heir, the rent does not eſcheat, but finks 
« into the land. It is upon this principle, 
© that when there is not a limitation over in 
{© fee, a tenant in tail of rent acquires, by 
© his recovery, no more than a baſe fee. 
« Bur if there is a limitation in fee, after 
the particular limitation in tail, the 
« orantor has ſubſtantially limited the rent 
in fee; and therefore, it is doing him no 


cc 


« injuſtice that the recovery ſhould give 


ce the donee, who ſuffers it, an eſtate in fee 


« ſimple.” 


203. A common recovery may be ſuf- 
fered with a ſingle, double, or treble 
voucher; and if à recovery is ſuffered 
without any vouckee, as if judgment is 

given 


a 


5 
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given upon default, confeſſion, or vient de- 


dire of the tenant, it does not bind the iſſue 
in tail, becauſe they have no recompence, 
and are not eſtopped by their father's 
judgment, as they claim paramount the 
eſtoppel per formam doni, and therefore 
they may falſify ſuch recovery, 


204, A recovery, with ſingle voucher, 
that 1s, where the precipe is brought againſt 
the tenant in tail himſelf, who immedi— 
ately vouches over the common vouchee, 
is a good bar to the eſtate, whereof the 
tenant in tail is in poſſeſſion at the time-of 
the recovery; but is no bar to any other 
eſtate. 


A recovery, with double voucher, that 
is, where the tenant in tail is vouchee and 
vouches over the common vovuchee, is a 
good bar, not only to the eſtate whereof he 
is then in poſſeſſion, bur allo to all other 
eſtates to which he has any right, although 
ſuch eſtates be deveſted out of him and 
diſcontinued. 


A recovery, with treble voucher 1s uſed 
to make a perpetual bar of the eltate where- 
of the tenant to the præcipe was ſeifed, and 
R 3 allo 
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alſo of every eſtate of inheritance which 
has ever been in the firſt or ſecond vou- 
chee, or their anceſtors; and alſo of all re- 
mainders and reverſions depending on thoſe 
eſtates, and all charges and incumbrances 


derived out of thoſe remainders and rever- 
ſions. 


205. The reaſon of the difference be- 
tween a recovery with ſingle, and a reco- 
very with double voucher, is, that in a re- 
covery with ſingle voucher, where the pre- 
cipe is brought againſt the tenant in tail, 
who vouches over the common vouchee, 
if the tenant is not ſeiſed of the eſtate tail 
at the time, the iſſue in tail may, after the 
death of the anceſtor, plead, nient tenant 
tempore brevis nec unguam poſtea, and by 
that means avoid the recovery ; for the te- 
nant in tail not being ſeiſed of the eſtate 
tail at the time of the recovery, the re- 
compence in value can only go in lieu of 
the eſtate whereof he was then ſeiſed, and 
not in lieu of the eſtate tail; ſo that, as to 
the iſſue in tail, it only operates as a reco- 
very on a falſe title which never bound 
them, becauſe they could have no recom- 
pence in value. But where the tenant in 
tail comes in upon the voucher of the te- 


A nant 
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nant to the præcipe, without demanding the 
lien, or counterpleading the warranty, he 
then comes in, in privity of all the eſtates 
he ever had, though the precedent eſtate, 
on which the voucher depends, is deveſted, 
diſcontinued, and turned to a right, and 
the recompence in value, which he has, or 
poſſibly may have, bars the iſſue, 


206. If a tenant in tail be difleiſed, or 
diſcontinues the eſtate tail, by fine or 
feoffment, and takes back an eſtate to him- 
ſelf, in fee or in tail, and then ſuffers a 
common recovery with ſingle voucher, it 
will not bar the eſtate tail. 


Thus, in Taltarum's caſe it was reſolved, 
that the iſſue in tail was not barred by the 
recovery of his anceſtor, becauſe the reco- 
very was only with ſingle voucher, and the 
tenant in tail was not actuaily ſeiſed of the 
eſtate tail at the time of the recovery. 


207. So, if there be tenant for life, re- 
mainder in tail to another perſon, and a 
ſtranger diſſeiſes the tenant for life, and 
then enfeoffs the perſon in remainder, 
againſt whom a precipe is brought, and he 
ſuffers a common recovery, this will not 
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bind the remainder in tail, becauſe the te- 
nant in tail was not ſeiſed thereof at the 
time when the recovery was ſuffered, but 
had only a right thereto, and ſo the recom- 
pence in value could not extend to it. 


208, Where a woman, who was tenant 
for life, married the remainder-man in tail, 
and they joined in levying a fine, ſur done, 
grant & render, whereby the lands were 
rendered to the woman for life, with re- 
mainder to the huſband and his heirs ; af- 
terwards, the huſband and wife ſuffered a 
common recovery, with ſingle voucher, to 


the uſe of the huſband and his heirs, 


It was reſolved that this recovery was no 
bar, becauſe the perſon who ſuffered the 
common recovery was not ſeiſed of the 
eſtate tail at the time, but of an eſtate in 
fee, which he had taken back by the fine; 
ſo that the recompence in value went to the 
new eſtate in fee, and not to the old eſtate 
tail. 


209. In the ſame manner, where tenant 
in tail, with remainder over, covenanted to 
ſtand ſeiſed to the uſe of himſelf and his 
heirs, until the marriage of his ſon, then to 
the ule of himſelf for life, remainder to the 

u ſe 
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uſe of his fon and the heirs of his body, 
then ſuffered a common recovery with fin- 


gle voucher, and died without iſſue. 


It was adjudged that the recovery did 
not bar the remainder, expectant on the 
eſtate tail, becauſe the covenant to ſtand 
ſeiſed had changed the eſtate tail into an 
eſtate in fee; fo that the perſon who fuf- 
fered the recovery was not ſeiſed of the 
eſtate tail at the time. 


210. Where a perſon is tenant for life, 
with an intervening eſtate of freehold to 
truſtees ſor preſerving contingent remain- 
ders to his fons and daughters, and an un- 
executed remainder in tail to himſelf; are- 
covery with ſingle voucher will not bar the 
remainders Over. 


Thus, where Charles Meredyth being 
ſeiſed in fee of the lands in queſtion, and 
having one fon, Henry, by a former wife, 
previous to his marriage with his ſecond 
wife, Judith Savage, by articles in conſi— 
deration of the then intended marriage, 
which ſoon after took effect, and of 1600 /. 
marriage portion, and of his natural affec- 
tion for his ſon, Henry, covenanted to ſtand 

ſeiſed 


Meredyth. 
v Leſlie, 
0 Brown 209, 


250 


/ Recoveries. 


Chap. Xx. ſciſed of the ſaid premiſes, to the uſe of 
TIER himſelf for life, and after his deceaſe to the 


uſe of Judith for her life, and after her de- 
ceaſe to the uſe of his ſon, Henry, for life, 
remainder to truſtees to ſupport contingent 
remainders, remainder to the firſt and other 
ſons of Henry in tail male, remainder to his 
daughter in tail, remainder to the heirs of the 
body of Henry, remainder over. 


By indenture tripartite, between the ſaid 
Charles Meredyth, and Henry Meredyth, his 
eldeſt ſon, and heir apparent, of the firſt 
part; Philip Savage, and Henry Luther, of 
the ſecond part, and H. Wybrants, of the 
third part, It was witneſſed, that in per- 
formance of the ſaid articles they the ſaid 
Cherles and Henry covenanted, that Charles 
and Judith, his wife, and Henry, would, be- 
fore the end of Michaelmas term then next, 
levy a fine, and ſuffer a recovery of the 
lands comprized in the ſaid articles, to the 
uſe of Charles Meredyth for life, and after 
his deceaſe, then as to a certain part of the 
ſaid lands to Judith Meredyth for life, for 
her jointure, remainder, after the death of 
Charles and Judith, to Henry for life, re- 
mainder to truſtees to preſerve contingent 
remainders, remainder to the firſt and other 

ſons 
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ſons of Henry in tail male, remainder to his | 


daughters in tail, remainder to the heirs of 
the body of Henry, remainder over. 


Aſter the death of Charles Meredyth, his 
ſon Henry entered upon the lands compriz- 
ed in the articles and ſettlement, and ſuf- 
fered a recovery with ſingle voucher, the 
writ of entry being brought againſt himſelf 
as tenant of the freehold who vouched over 
the common vouchee. 


One of the queſtions in this caſe was, 
Whether this recovery ſuffered by Henry 
barred the eſtate tail of Henry, and the re- 

mainders over? The Houſe of Lords di- 
rected the judges to deliver their opinion 
npon the following queſtion :— 4 tenant 
for life, remainder to truſtees to preſerve 
* contingent remainders, remainder to his 
e firſt and every other ſon in tail male, re- 
*© mainder to his daughters in tail general, 
© remainder to the heirs of his body, with 
remainders over. A. ſuffers a recovery 
© with ſingle voucher, being himſelf tenant 
* to the writ. Whether this recovery is 
e good to bar the remainders expectant 
te upon the eſtate tail of 4 Whereupon 
the Lord Chief Juſtice of the court of 


Common 


t 
g 
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Common Plzas having conferred with the 
judges preſent, del:vered their unanimous 
opinion, That the recovery with ſingle 
voucher did not bar the remainders over, 
And the Houſe of Lords decreed accord- 
ingly. 


In the preceding caſes, if the recoveries 
have been ſuffered with double voucher, 
they would have been a good bar; becauſe, 
as the tenant in tail would then have come 
in upon the voucher, he would have been 
barred of all the eſtates and intereſts which 
were ever in him. 


211. We have before ſeen, that where an 
eſtate is given to huſband and wife as joint 
tenants, with a remainder to the huſband in 
tail, a recovery ſuffered by the huſband 
alone, will not bar his remainder 1n tail, be- 
cauſe there being no moieties between huſ- 
band and wife, the huſband is not ſeiſed of 
the eſtate tail during the life of his wife, 


212, Bur if, in a caſe of this kind, the 
huſband ſuffers a recovery with double 


' voucher, it will be a good bar of the huſ- 


band's eſtate tail, becauſe. when he comes 
in 
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in as a vouchee, he comes in of all the 
eſtates which are in him. 


Thus, where A. and his wife were ſcucd 
of the manor of B. to them and the heirs 
male of the body of the ſaid 4. 


The huſband levied a fine, and a writ of 
entry was brought againſt the cognizee of 
the fine, who vouched the huſband, and he 
vouched over the common vouchee, and 
judgment was given in the uſual manner. 


The queſtion was, Whether the remain- 
der was well barred by this recovery, the 
wife not being vouched? And it was re- 
ſolved, that the recovery ſhould bar the re- 
mainder; for although the huſband alone 
was vouched, and not his wife, who had a 
joint eſtate with him, yet the huſband com- 


ing in as vouchee, the recovery barred all 


the eſtates which were ever in him, 


213. So where A. was ſeiſed of a manor 
to him and his wife, and to the heirs male 
of the body of the huſband. A. bargained 
and ſold the manor to a ſtranger, who ſuf- 
fered a common recovery, in which A. was 
vouched, who vouched over the common 

vouchec. 
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vouchee. It was adjudged, that although 
A. alone was vouched, and not his wife, vet 
that the eſtate tail was barred, for the rea- 
ſons given in the laſt caſe, 


214. In the ſame manner, where A. who 
was ſciſed in fee of the lands in queſtion, 
upon the marriage of his ſon D. covenant- 
ed to ſtand ſeiſed, to the uſe of himſelf for 
life, remainder to the ſaid D. and his wife, 
and the heirs male of their bodies, remain- 
der to D. and the heirs male of his body, 
with ſeveral remainders over. A. died, and 
D. ſuffered a common recovery with dou- 
ble voucher, in which he alone was vouch- 
ed, and vouched over the common vou- 
chee: the wife died, and afterwards D. 
died without iſſue. 


It was agreed, iſt. That this ſettlement 
being made before marriage, when the huſ- 
band and wife took by moieties, and not by 
intireties, the huſband had an abſolute 
power over his own moiety, and therefore, 
as to the huſband's moiety, the recovery 
was a good bar; in which this caſe differs 
from that of Owen v. Morgan, where the 
ſettlement being made after the marriage, 
the huſband and wife took by intireties; 


2dly. 
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2dly. That this recovery was no bar to the 
moiety of the wife, becauſe ſhe was not 
vouched. 3dly. That the eſtate tail, which 
was limited to D. and his wife and the heirs 
male of their bodies, being determined, the 
remainder to D. in tail male general, and 
all the other remainders depending there- 
on, were abſolutely barred by the recove- 
ry; for when D. was vouched, and vouched 
over ; he came in of all the eſtates he had, 
and conſequently the remainder in tail 
male to himſelf, and all the remainders de- 
pending on it, were well barred, 


215. Edward Moody tenant in tail under 
his father's will, with a contingent remain- 
der in fee to himſelf, being about to mar- 
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ry, in 1709 conveyed, by way of immedi- 


ate uſe, to the uſe of himſelf and his in- 
tended wife for their lives, with remainder 
to the heirs of their bodies, remainder to 
himſelf and his wife in fee; Edward Moody 
afterwards made his will and deviſed part 
of his eſtate, of which he had ſuffered a 
recovery, to his younger ſon, after the 
death of his wife. The wife died, and the 
eldeſt ſon ſet up a title to the eſtate. The 
bill was brought by the younger ſon, 
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It was argued for the plaintiff, that the 
conveyance being before marriage, the 
huſband and wife were intitled in moieties, 
and in that reſpect differed from the caſe of 
a conveyance. to huſband and wife after the 
marriage; and that the recovery in Which 
only the huſhand was vouched barred a 
moiety of the eſtate, This was ſaid to be 
doubted in Cuppledite's caſe, but was ſet— 
tled in Halletand Saunders. — It was argued 
for the defendant iſt, that there being a co- 
venant in the ſettlement to do all further 


acts by fine, recovery, &c. The recovery 


ſuſfered by Edward Moody was to be con- 
ſidered as an act done, not in deſtruction 
but in confirmation of the ſettlement. 2d, 
That the huſband and wife were ſeiſed of 
an entire eſtate which, according to Lord 
Coke, is inſeperable, and therefore the reco- 
very in which the huſband alone was vou- 
ched, was void 7n too, 


In reply it was faid as to the firſt queſ- 
tion, that 7dward Moody being ſeiſed of 
two eſtates tail, the recovery barred both, 
and as to the ſecond, the diſtinction was 
relied on between a joint eftate piven te 


1 


the huſband and wife before matte ge, 17 


a joint eſtate given to them after mat 1483 


1 
ine 
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the former is ſeverable, the latter not. — 
Lord Camden, Chancellor, after taking 
time from the 24th January to the goth 
May, for conſideration, gave his opinion, 
Firſt, That the recovery was a confirma- 


tion of the ſettlement and not a deſtruc- 


tion of it, being to be conſidered as a bar 
of the old entail only, This was a ſlight 
queſtion and deſerved little notice, where 
tenant in tail is vouched, he comes in of 
every eſtate he has; if it had been his in- 
tention only to have barred the old intail, 
he would have declared ſo. 


2d. Queſtion, which is the only one that 
deſerves ſerious conſideration, is as to the 
operation of the recovery. In general a 
fine or recovery by one joint-tenant only 
ſevers the joint-tenancy, and operates on a 
moiety, Co. Lit. 187, makes the diſtinction 
between a joint eſtate given to the huſband 
and wife during the marriage, and a joint- 
eſtate to them before marriage. In the 
former caſe their intereſt is not ſeverable, 
m the latter caſe they take in moieties, 


The doubt in Cuppledike's caſe aroſe on 
a joint eſtate during marriage; and 1 Leon, 
270, is miſtaken as to Lord Coke's doubr, 
Vor. II. 8 for 
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for the cafe of a joint eſtate before marri- 
age is not mentioned in Cuppledike's caſe, 


The queſtion ſeems to have been deter- 
mined in Simmond's caſe, Moore, 92, the 
only doubt is, whether the huſband and 
wife can hold moities, and in that caſe all 
the judges held, there were ſeveral eſtates 
tail between huſband and wife. It follows 
that the recovery in this caſe is a ſever- 
ance of the joint eſtate, and paſſes 2 
moiety. 


216. We have ſeen that where a tenant 
in tail levies a fine and dies, leaving iſſue, 
it is a doubtful point whether ſuch iſſue, by 
being vouched in a common recovery, 
could bar the remainders, &c, depending 
on ſuch eſtate tail. But if it is admitted, 
that where a perſon is vouched, and vou- 
ches over, he comes in of all the eſtates and 
rights which are in him, it will follow that 
in a caſe of this kind the remainders may 
be barred by a common recovery, in which 
the ifſue of tenant in tail comes in upon 
the voucher. | 


217. A common recovery duly ſuffered 
is not only a good bar to an eſtate tail, but 
| s 
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is alſo a bar to all remainders and rever- 
ſions depending on the eſtate tail, of which 
2 common recovery is ſuffered, and to all 
charges and incumbrances created by the 
perſons in remainder and reverſion. 


Thus, where Villiam Capel, being tenant 
in tail, remainder in tail to Richard Capel, 
Richard Capel granted a rent-charge of 50/7. 
per annum to his ſon ; afterwards William 
Capel levied a fine of his eſtate tail to two 
perſons, againſt whom a præcipe was 
brought, who vouched William Capel, and 
he vouched over the common vouchee, by 
which means a recovery was ſuffered of 
the lands, 


William Capel died without iſſue, and the 
queſtion was, Whether this rent-charge, 
granted by the remainder-man, was barred 
by the recovery? 


It was reſolved by all the judges, in the 
Exchequer Chamber, That this rent- 
charge was well barred, and that a com- 


mon recovery, duly ſuffered by a tenant 


in tail, ſhould not only bind the remain- 


der, and all leaſes, charges and incumbran- 


ces, granted or made by the perſon in re- 
S 2 mainder, 
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mainder, but alſo the reverſion, and all 
leaſes, charges, and incumbrances, granted 
or made by the perſon in reverſion; and 
that there was no difference between a re- 
verſion and a remainder, expectant upon an 
eſtate tail, in that reſpect. 


218, So where A. was tenant in tail, 
remainder to B. in fee. B. granted his re- 
mainder to a ſtranger for life, with remain- 
der to the queen in fee, upon condition. 4. 
the tenant in tail, ſuffered a common re- 
covery ; and the queſtion was, Whether 
the recovery barred the eſtate for life, and 
the remainder upon condition to the 
queen? 


It was reſolved, that the recovery not 
only barred the eſtate tail of A. but alſo the 
eſtate for life in remainder, and that the. 
remainder in fee limited to the queen was 
void. 


219. Rowland Morley being ſeiſed in fee 
made a feoffment to the uſe of himſelf, and 
the heirs male of his body, remainder in 
tail to ſeveral other perſons, with a provilo, 
that if Rowland and Edward his ſon, and 
Lady Elizabeth Morley ſhould happen to 

dic, 
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die, and there ſhould be no iſſue male of 
Rowland, that then Ann Morley ſhould 
have a rent-charge out of thoſe lands of 


2001. a year, until ſhe received the ſum 
of 20000. 


Edward Morley, the laſt iſſue male of 
Rowland Morley, made a leaſe for 1000 
years, and afterwards levied a fine and ſuf- 
fered a recovery, and died without iſſue. 
The queſtion was, Whether the rent-charge 


of 200 J. a year, limited to Ann Morley, 
was barred by this recovery ? 


It was argued, that the rent-charge was 
only a contingent uſe, which was not in 
eſſe when the recovery was ſuffered : ſo that 
the recompence in value could never ex- 
tend to it, and therefore that it ought not 
to be barred, As to Capel's caſe, it was 
obſerved, that the rent was barred, becauſe 
it iſſued out of the remainder in tail, which 
was barred by the recovery. But it was 
reſolved, that the rent-charge was barred 
by the recovery, becauſe all the eſtates 
. Charged with the rent were barred; and 
that Capel's caſe ruled the preſent caſe; for 
in that caſe all the objections were made 
which aroſe in the preſeht caſe. And Sir 
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Matthew Hale obſerved, that about the 9 


Eliz. it was doubted whether, if a remain- 


der for years were limited after an eſtate 


tail, it could be barred by a recovery ſuf. 


fered of the eſtate tail ; becauſe. the leaſe 
for years being only a chattel, no recom- 
pence in value could go to it; but it was 
now univerſally allowed, that ſuch a leaſe 
was barred by a recovery. 


Thus, if lands be limited to 4. for life, 
remainder to his firſt and other ſons in tail, 
and, for want of ſuch iſſue, to truſtees for 
500 years; the tenant in tail in poſſeſſion 
may bar this remainder for years by a com- 
mon recovery, 


220. A gift was made in tail, determin- 
able on the donor's payment of 10co/. with 
a remainder over ; before the day of pay- 
ment, the tenant in tail ſuffered a common 
recovery, and it was adjudged, that the 
right of the donor to the 1000 J. and allo 
the remainder over, were well barred, 


221. The power of ſuffering a common 
recovery is one of thoſe privileges which is 
ſo inſeparably annexed to an eſtate tail, 
that it cannot be reſtrained by any con- 

dition, 
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dition, limitation, proviſo, or covenant. Chap. X. 
whatſoever — 


Thus, where C. Corbet covenanted to Corber's 
ſtand ſeiſed of lands to the uſe of himſelf Caſe, 
for life, remainder to the uſe of R. and the Ader ; 
heirs male of his body, with divers remain- Caſe. 
ders over, Provided that if R. or any of 47 185 
the heirs male of his body ſhould attempt 
or procure any act, or thing, by which any 

eſtate tail ſo limited, ſhould be undone, 
| barred, or determined, that then the uſes 
and eſtates to him limited, who ſhould fo 
do, Sc. ſhould ceaſe, only in reſpe& to 
ſuch perſon ſo attempting, in the ſame 
manner as if ſuch perſon ſo attempting, 
Sc. were naturally dead; and that then im- 


mediately in all ſuch caſes, the uſes of ſuch 


8 lands ſhould be to ſuch perſons for ſuch 
7 and the like eſtate, and in the ſame man- 
K ner and form, and with ſuch remainders 
e over, and under ſuch limitations and re- 
0 ſtrictions, Sc. as if ſuch perſon ſo attempt- 
ing, Cc, were naturally dead. 
. * 
1 N Afterwards Corbet died, and R. the firſt 
4 tenant in tail ſuffered a common recovery 
I, to his own uſe. The perſon next in re- 
* maindered entered: and upon the queſtion 


, 84 whether 


Mary Por- 
tington's 

, Cale, 

10 Rep. 37. 
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whether ſuch entry was lawful or not? 
The court of Common Pleas unanimouſly 
agreed, that this proviſo to ceaſe an eſtate 
limited to one, and tke heirs-male of his 
body, as if the tenant in tail were dead, was 
repugnant, impoſſible, and againſt law, 
For the death of tenant in tail, was not a 
ceſſer of the eſtate tail, but the death of te- 
nant in tail, without iſſue of his body, was 
the determination thereof, 


222. So where lands were deviſed to ſe- 
veral daughters ſucceſſively in tail, with a 
proviſo, that if any'of them ſhould conclude 
and agree to or for the doing or execution 
of any act, &c. whereby the lands intailed, 
&c. or any eſtate or remainder thereof 


. ſhould, by any way or means, be diſconti- 


nued or aliened, or ſhould do any act or 
thing whereby the lands might not deſcend, 
remain, or come, as limited by the will, 
that then the perſon ſo concluding and 
agreeing to or for the doing and execution 
of any ſuch act, Sc. ſhould immediately 
after ſuch concluſion and agreement, c. 
loſe and forfeit, ſuch eſtate and benefit as 
ſhe and they might claim, in ſuch manner 
as if ſhe or they had never been named in 


the will, and thenceforth the eſtate and 
eſttates 
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eſtates limited to her or them ſhould utterly 
ceaſe, as fully to all intents and purpoſes as 
if ſhe or they, were dead, without heirs of 
their bodies. The firſt tenant in tail con- 
cluded, and agreed to ſuffer a common re- 
covery, and ſuffered one accordingly ; the 
next in remainder claimed the eſtate as for- 
feited; and contended, that if the donor 
could not reſtrain the recovery after it was 
ſuffered, becauſe thereby the remainder 
was barred, yet he might reſtrain the con- 
cluſion and agreement to ſuffer it, to pre- 
vent the bar by the recovery. 


But it was adjudged in that caſe, that te- 
nant in tail cannot be reſtrained by any 
condition or limitation from ſuffering a re- 
covery ; and that it was abſurd to ſay that 
the recovery itſelf cannot be prohibited by 
any condition or limitation; and yet that 
the concluſion or agreement to ſuffer it may 
be prohibited; and it was alſo laid down 
in the arguments in the ſame caſe, that the 
levying a fine within ſtatute 4 Hen. 7. c. 24. 
and 32 Hen. 8. c. 36. to bar the iſſue, was 
of the number of thoſe incidents to an el- 
tate tail, which could not be reſtrained by 
condition. | 


223. But 


Collins v. 
Plummer, 

31 P. Wms. 
104. 

2 Vern. 635. 


Vide 2 Ver- 
non 233. 
251. 
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223. But although a condition, that te- 
nant in tail ſhall not ſuffer a common re- 
covery, is void, yet it has been determined, 


that a covenant, not to ſuffer a common 


recovery, will bind the aſſets of the co- 
venantor. 


Thus, where a perſon, in conſideration 
of marriage, ſettled lands upon himſelf 
for life, remainder to his intended wife for 
life, remainder to the heirs of his body on 
his wife to be begotten, remainder to his 
own right heirs, and covenanted with the 
truſtees, that he would not ſuffer any re- 
covery to bar the limitations in the ſet- 
tlement. 

The huſband ſuffered a recovery of 


theſe lands, to the uſe of himſelf and his 
heirs. 


The Chancellor was of opinion, that the 


covenant did not bind the land ſo as to de- 
ſeat the recovery. But it being preſſed, 
that they might be at liberty to ſue the 
executar, and recover out of the perſonal 
aſſets, an iſſue was directed to try what the 
wife, and the iſſue of the marriage were 
damnified by the breach of this covenant. 


22 . Where 
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224. Where an heir in tail is diſinherited 
by a common recovery, and ſeeks for relief 
in a court of equity, the recovery, together 
with the deeds for making a tenant to the 
precipe, will be directed to be brought be- 
fore a Maſter, that the perſon thus barred 
may have an opportunity of inſpecting 
them, and of ſeeing whether any thing can 
be diſcovered for his advantage. 
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—— SARY 


Earl of Suf- 
folk v. How- 


I77. 
Bettiſon v. 
Farringdon, 
3 P. Was. 


363. 
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CHAPTER XI. 


Of the Force and Effect of: a Common 


Recovery in barring other Eſtates 
and Intereſts. 


225, Common recovery differs very 
much in its operation from a 
fine, for it has not the power of eſtabliſh- 
ing an undoubted title after a certain num- 
ber of years. A fine was originally adopted, 
as a public and ſolemn mode of alienation, 
and its effect in barring intails, aroſe in 
conſequence of a poſitive law, made ſome 
centuries afterwards, A recovery was 
firſt generally introduced for the pur- 
poſe of barring intails only, and therefore 
it has not in ſome reſpects ſo extenſive and 
powerful an effect as a fine. But in con- 
ſequence of the principle, that where a 
common recovery 1s ſuffered, the recover- 
or thereby acquires a new eſtate in fee 
ſimple, it has been determined that a reco- 
very is a good bar to ſeveral other eſtates 
and intereſts in land, beſides eſtates tail. 


2 226, By 
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226, By the Common Law, where a 
huſband being impleaded had given up the 
land demanded to his adverſary de plano, 
that is by a regular judicial ſurrender, the 
juſtices, upon a writ of dower brought by 
the wife, would adjudge the wife her dower. 


But, where the land was loſt by default, 


there was a difference of opinion ; ſome 
juſtices holding that the widow was, in ſuch 
a caſe, intitled to dower, others that ſhe was 
not. To remove this ambiguity, it was 
declared by the ſtatute of Weſtminſter 2. c. 
4. that a woman claiming her dower, ſhould 
be heard in this caſe as in the former ; and 
if it was objected to her, that her huſband 
loſt the land by judgment, ſo that ſhe ought 
not to have any dower, and upon enquiry 
it was found to be a judgment by default; 
then that the tenant ſhould further ſhew, 
what he had a right to according to the 
writ, which he had firſt brought againſt the 
huſband ; and if he proved the huſband had 
no right, nor any one but himſelf, then 
that the judgment ſhould be quod renens 
recedat quietus, and quod uxor nibil capiet de 
dote; but if he could not ſhew that, then 
that the woman ſhould have judgment 
quod recuperet dotem ſuam. 


227. It 
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227, It follows from theſe principles, 
that a common recovery ſuffered by a buf. 
band alone, will not bar his wife of dower, 
but if the wife joins in ſuch recovery, it 
will be a good bar to her claim of dower 
out of the lands compriſed in the recovery, 
although ſhe can have no recompence in, 
value, and the wife ſhall be ſuppoſed to 
have joined in ſuch recovery, for the ſole 
purpoſe of barring herſelf from claiming 
her dower, 


Thus, in the caſe of Eare v. Snow, it 
was agreed by all the judges, that the wife 
was named in the præcipe, in order that ſhe 
might be barred of her dower, for which 
purpoſe women were uſually named 1n re- 
coveries, had againſt their huſbands. 


228, A woman may alſo bar herſelf of 
her jointure, by joining her huſband in ſuf- 
fering a common recovery, in the ſame 
manner as if ſhe had joined him in levy- 
ing a fine, and for the ſame reaſons. 


If a married woman having the truſt of 
a term in her, joins her huſband in ſuffer- 
ing a common recovery of the lands out of 
which the term is created, ſhe will be 

thereby 
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thereby barred of all her claim to it, for 
' ſhe comes in by voucher, in privity of all 
her eſtate legal and equitable. 


229. A common recovery ſuffered by a 
ceſtui que truſt in tail, who is in poſſeſſion 
under the truſtees, will be ſufficient to bar 
all remainders and reverſions depending on 
ſuch eſtate tail, although there be no legal 
tenant to the precipe. 


Sir Francis North purchaſed certain 
lands in Eſſex from Richard Allington, who 
was ceſtui que truſt in tail of them, with 
remainders over, and had ſuffered a com- 
mon recovery ; but there was no legal 
tenant to the præcipe, the freehold being 


in the truſtees, who were not parties to the 
recovery. 


The queſtion was whether the remainders 


expectant on the eſtate tail were barred 
by this recovery, 


The decree was in theſe words: © his 
_ © lordſhip, upon long debate of the 
© matter, on hearing what was alledged by 
* the counſel on either ſide, touching 


ce the ſame, declared that he was fully ſa- 
« tisfed chat the ſaid recovery did ſuffici- 
« eutly 
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* ently bar all remainders depending upon 
ce the eſtate tail of Richard Allington who 
* ſuffered the ſame, it being a general 
* rule that any legal conveyance or aſſur- 
* ance by a ceſtui que truſt, ſhall have the 
« ſame effect and operation upon a truſt, 
© as it ſhould have had upon the eſtate in 
© law, in caſe the truſtees had executed 
ce their truſt ; otherwiſe truſtees by refuſing 
© or not being capable to execute their 
* truſt, might hinder the tenant in tail 
* of that liberty, to diſpoſe of his eſtate, 
© and bar the remainders, which the law 
e gives him as incident to his eſtate, which 
© would be manifeſtly inconvenient, and 
«© tend to the introducing of perpetuities.“ 


230. Recoveries of this kind only 
operate on the truſt eftate whereof they are 
ſluffcred, and che equitable remainders ex- 
pectant thereon; but do not affect any 
legal eſtate, ſo that the legal remainder 
cannot be barred by any equitable re- 
covery, 


Thus, where John Thornton being ſeiſed 
of the premiſes for life, with remainder tc 
his firſt ſon, Thomas, in tail, remainder to 
his ſecond ſon, James, in tail, forfeited in 

the 
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the rebellion in 1745. The eſtate for life 

being put up for ſale by the commiſſioners, 

was brought by Thomas {the tenant in tail) 

but in the name of a rruſtee, Thomas, 

thus having the equitable eſtate for the 

life of his father, and the legal eſtate tail, 

ſuffered a recovery, and ſoon after died, 
leaving iſſue a daughter, wiſe to the plain- 
tiff. James, the ſecond ſon, took poſſeſſion, 
ſuffered a recovery (after the death of his 
father and the truſtee, in whom his eſtate 
veſted) and died, leaving two daughters, 
the defendants, who were in poſſeſſion, 
The bill was filed by Salvin, in right of 
his wife, for an account of profits, and to 
have the eſtate delivered up. Upon the 
hearing at the Rolls, his Honor ordered 
the bill to be retained for a year, with li- 
berty for the plaintiff to try the validity of 
the recovery at law. But it was the opi- 
nion of the court, that Thomas's eſtate for life 
being an equitable eſtate, and his eſtate tail 
a legal eſtate, did not enable him to ſuffer 
either a perfect legal or a perfect equitable 
recovery, and therefore the recovery ſuf- 
fered operated nothing. 


231. In recoveries of this kind there 
mult be an, equitable tenant to the præcipe, 
Vor. II. T that 


Shapland v. 
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that is, the truſt eſtate muſt be conveyed 
to a third perſon, againſt whom the wric 
muſt be brought, in the ſame manner as in 
recoveries of legal eſtates. 


232. If there be a ceftui que truſt, for life 
before the ceſtui que truſt in tail, ſo that in 
caſe the legal eſtate had been conveyed ac- 


cording to the truſts, the tenant in tail 


could not bar the eſtate tail by a common 
recovery, there the ceſtui que truſt in tail 
cannot bar his eſtate tail by a recovery, 


233. Where an eſtate is conveyed or 
deviſed to truſtees and their heirs, upon 
truſt to pay debts generally, or ſuch debts 
as are ſpecified, and after payment of ſuch 
debts or when ſuch debts ſhall be paid, 
then in truſt for A. B. or in truſt to convey 
ſuch parts of the eſtate as ſhall remain un- 
ſold to A. B. in either of thoſe caſes A. B. 
has a truſt eſtate in the ſurplus veſted in 
him immediately upon the execution of 
the deed, or the death of the teſtator, and 
may ſuffer an equitable recovery of ſuch 
eſtate. 


This point was lately inveſtigated with 


great learning and ability in an 
0 


Recoveries. 


of an objection that was made to the title 
of the Marquis of Bath upon the following 
caſe : 


By a ſettlement previous to the mar- 
riage of Lord Bath (then Lord Weymouth) 


Vide Collec- 
tanea Juridi- 
ca, vol. i. 


certain eſtates were conveyed to the uſe of page 214. 


Lord Bath for life, remainder to the in- 
tent that Lady Bath ſhould receive a 
jointure, remainder for a term of years to 
raiſe portions for younger children, remain- 
der to the firſt and other ſons of the 
marriage. ; 


The eſtates thus ſettled being ſubje& to 
ſeveral incumbrances, other eſtates were 
limited to truſtees in fee upon truſt to 
ſtand ſeiſed thereof as a colleral ſecurity to 
protect the ſettled eſtates; and in order to 
diſcharge the ſaid incumbrances, it was de- 
clared that the truſtees ſhould by mortgage 
or ſale of the eſtates conveyed to them 
raiſe ſuch ſums of money as ſhould be ne- 
ceſſary to pay off the incumbrances : and 
it was agreed, that after all the incum- 
brances ſhould be paid and all the other 
truſts ſhould be performed, the truſtees 
ſhould ſtand ſeiſed of ſo much of the ſaid 
eſtates as ſhould remain unſold, and of the 
| 12 equity 
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equity of redemption of ſo much as ſhould 
have been mortgaged, upon trult to ſettle 
and convey the ſame to Lord Bath for life, 
remainder to his firſt and other ſons in tail 
male, 


No ſale or mortgage was ever made by 
the truſtees, nor were any of the incum- 
brances paid off until 1787, when Lord 
Bath and his eldeſt ſon joined in a recovery 
of the eſtates which had been conveyed to 
the truſtees. 


The validity of this recovery was ob- 
jected to becauſe it was ſuffered before the 
debts were paid, and the objection was 
founded on a dictum of Lord Hardwicke in 
the caſe of Bag ſhaw v. Spencer, which was 
a deviſe to five perſons and their heirs in 
truſt to pay debts, and then as to one 
moiety to the uſe of Benjamin Bag ſhaw for 
life, remainder to truſtees to preſerve con- 
tingent remainders, remainder to the heirs 
of the body of Benjamin Bag ſhaw, remain- 


der over. Benjamin Bag ſhaw ſuffered a 


recovery before the debts were paid, and a 
ſuit in Chancery being inſtituted to aſcer- 
tain what eſtate Benjamin Bagſhaw took by 
this deviſe, Lord Hardwicke ſaid, that the 


deviſe 
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deviſe to Benjamin Bagſoato was merely a Chap. Xl. 
truſt in equity, for as the firſt deviſe was 58 
to the truſtees and their heirs, it carried 
the whole fee in point of law; that it could 
not be conſtrued an executory deviſe of 
the legal eſtate, for in that caſe it would 
be too remote, being given aſter all debts 
ſhould be paid, which might in point of 
time exceed a life or lives in being, or any 
other time allowed by law. After which 

his Lordſhip is ſtated to have ſaid theſe 
words“ That the recovery ſuffered was 
&* before the debts were paid, and conſe- 
* quently Bagſhaw could not make a good 
te tenant to the præcipe to ſupport the re- 
ce covery.” Upon the authority of this 
paſſage it was contended that whether 
the limitation to Lord Bath was conſi- 
dered as a ſpringing or ſhifting uſe at law, 
or a ſpringing executory truſt, it was net 
barred by the recovery ſuffered by Lord 
Bath, becauſe at the time of ſuffering the 
recovery, the event on which the limitation 
was to take effect, namely, the diſcharge 
of the debts, had not happened, 


On the other ſide it was clearly laid 
down and proved by Sir John Scott, Mr. 
Maddocks and the late Mr. Fearne, that the 

13 limita- 
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limitation to Lord Path in the ſettlement, 
gave him an immediate veſted Intereſt in 
the ſurplus of the eſtate after payment of 
the debts; that in the caſe of Bagſhgw and 
Spencer, both the Maſter of the Rolls and 
Lord Hardwicke agreed that the deviſe to 
Benjamin Bag ſhaw was an intereſt actually 
veſted in him. As to the idea of its being 
an executory deviſe of the legal eſtate, 
Lord Hardwicke ſaid if the will was to be 
conſtrued in that manner, the deviſe would 
be too remote, being after payment of 
debrs; but even-admitting it to he a good 
executory deviſe of the legal eſtate to 


Benjamin Bag ſhaw, yet it did not veſt in 


him, nor could his deviſee claim it, becau/e 
the recovery was ſuſſered before the debts 
were paid, and conſequently whiff the fee. 
Was in the lruſtees, ſo that he could not make 
a good tenant to the præcipe. The meaning 
of the expreſſion of Lord Hardwicke ſo 


much relicd on was therefore no more than 


this ;— that a perſon to whom an executory 
deviſe of a legal eſtate is made cannot ſuf- 
fer a recovery until the event, on which the 


executory deviſe is directed to take effect, 


has happened. 
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It was admitted that there was a ſtrict Chap. XI. 


analogy between executory deviſes and 
ſpringing executory truſts, from which it 
was concluded that if a deviſe of an eſtate 
after payment of debts was not good as an 
executory deviſe, a limitation of the ſame 
kind in a deed would be void as a future 
executory truſt; conſequently the truſt 
created in Lord Bath's ſettlement, to ſet- 
tle the eſtates after payment of the debts, 
would have been void as an executory uſe 
or truſt, and the eſtate muſt have reſulted 
to Lord Bath and his heirs who was the 
original owner of the inheritance ; from 
whence it followed that any conveyance by 
Lord Bath would make a good equitable 


title, ſubje& to the truſt for payment of 
the debts, 


It was laſtly ſaid that the payment of 
debts was not a condition precedenr, which 
muſt be performed before a ſubſequent 
limitation or deviſe would take effect, but 
ſuch ſubſequent limitation or deviſe is an 
intereſt commencing at the ſame time and 
concurrent with the limitation or deviſe for 
payment of debts; and the words after 
payment of debts, or when the debls ſhall be 
paid, only denote the order or courſe: in 

14 which 


Powers ap- 
pendant, or in 
Groſs. 


King v. Mel- 
ling, 

2 Lev. 58. 

1 Vent. 225. 


Recoverſes. 


which the ſeveral intereſts ſhall take place 
in point of actual poſſeſſion and perception 
of the profits, without preventing the ſub- 
ſequent eſtates, whether legal or equitable, 
from becoming veſted in intereſt, at the 
ſame ſame time with thoſe which are prior 
to them in point of limitation. 


234. Where a perſon has a power ap- 
pendant, or in groſs, if he ſuffers a recovery 
of the lands, to which the power relates, it 
will bar and deſtroy it, becauſe the lands 
are ſuppoſed to have been recovered by a 
right which is paramount to that of the 
perſon who created the power, and which 
therefore over-reaches it. 


Thus, where lands were deviſed to Ber- 
nard Melling for life, and after his death to 
the iſſue of his body by a ſecond wife (he 
having at the time of the deviſe another 
wife) and for default of ſuch iſſue, to Jobn 
Melling, provided that Bernard might ſet- 
tle a jointure on his ſecond wife, 


Bernard Melling entered on the death of 
the deviſor, and, during the life of his firſt 
wife, ſuffered a common recovery, to the 
uſe of himſelf an his heirs, 


It 
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It was agreed, in the Exchequer-cham- 
ber, by all the judges, iſt. That Bernard 
Melling took an eſtate tail by the deviſe ; 
and, 2d. That the power to make a join- 
ture was deſtroyed by the recovery. 


225. A ſettlement was made of lands to 
the uſe of A. for ninety nine years, if he 
ſhould fo long live, remainder to truſtees 
during the life of 4. to preſerve contingent 
remainders, remainder over, with a power 
to A. to charge the lands with divers ſums 
of money. 


A. the truſtees, and the remainder man 
in tail, joined in ſuffering a common reco- 
very, and declaring new uſes thereof, viz. 
to the uſe of A. for life, with remainder 
over, 


It was determined, that the joining of 4. 
in making the new ſettlement, without re- 
ſerving a power to charge the premiſes with 
the ſaid money, had deſtroyed that power 
which A. had of charging ; for the contrary 
- conſtruction would enable him to defeat his 
own grant, 
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236. Powers collateral to the land are 
not barred by a common recovery, for 
the fame reaſon that they are not barred 
by a fine, 


237. A common recovery ſuffered by a 
tenant in tail, bars all collateral conditions 
which are to take place on the determina- 
tion of ſuch eſtate tail. 


Thus, where Nichc/as Searle deviſed 
lands to his niece, Mary Bryant, and the 
heirs-male of her body, upon condition, 
and provided ſhe intermarried, and had 
iſſue male by a perſon ſirnamed Searle, and 
in default of both theſe conditions, he de- 
viſcd the lands to Elizabeth in the ſame 
manner. Mary Bryant married one Clif, 
and with him levied a fine, and ſuffered a 
recovery of the lands in which ſhe and her 
huſband were vouched. It was adjudged 
by the whole court; 1ſt. That the eſtate 
Geviſed to Mary was a good eſtate in ſpecial 
tail; that is, to her and the heirs- male of 
her body begotten by a Searle; 2d. That 
the words upon condition, &c, though ex- 
preſs words of condition ſhould be taken 
to be words of limitation; 3d. That the 
eſtate tail of Mary did not ceaſe by marry- 


ing 
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mg a perſon whoſe name was not Searle, 
becauſe ſhe might poſſibly ſurvive her firlt 
huſband, and afterwards marry a perſon of 
the name of Searle; 4th. That it the eſtate 
had been deviſed to Mary, and the heirs- 
male of her budy, by a Searle to be begot- 
ten, provided, and upen condition, that if 
ſhe married any other perſon but a Searle, 
the «eſtate ſhould go over, a common re- 
covery ſuffered before marriage would bar 
the eftare tail and remainders; and the 
court took a difference between a collateral 
condition, and a condition that runs with 
the land; for if a donor reſerves a rent 
with a condition to re-enter, a recovery 
will not bar it; aliter, if the condition be 
to re-enter for non-payment of a ſurn in 


groſs. 


238. So where lands were deviſed to ſe- 
vera] perſons ſucceſfively in tail, and a 
clauſe was inſerted by the teſtator, that 
Whenever the eſtates deviſed ſhould come 
to any of the perſons therein named, they 
ſhould take upon them the name of V. 
- only, 


The firſt perſon to whom the lands were 
deviſed in tail, ſuffered a common recovery 
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of the eſtate tail, in which he was vouched, 
and vouched over, and never took the 
name of V. the perſon who- was next in 
remainder, entered for a breach of the pro- 
viſo, on account of the firſt deviſee's not 
having changed his name. It was agreed 
by the whole court, that if this proviſo were 
conſidered as a condition, it was collateral 
and ſubſequent, and was therefore well 
barred by the recovery, 


239. Devereux Edgar being ſeiſed of the 
premiſes in queſtion, deviſed them as fol- 
lows: © I give and bequeath unto my 
daughter Temperance Edgar, all that my 
« farm or eſtate called the Breed Farm, 


c. to hold the ſame from and after the 


e death of my wife, to the ſaid Temperance 
* my daughter, and to the heirs of her 
* body lawfully begotter, and for want of 
* ſuch heirs, to my right heirs for ever. 
« Item, I give and bequeath unto my 
* daughter Mary Edgar all that my farm, 
c. to have and to hold to the ſaid Mary, 
« and to the heirs of her body lawfully to 
* be begotten, and herein my mind and 
ce will is further declared, that in caſe either 
of my ſaid daughters Temperance or Mary 
te ſhall happen to dic, or depart this life, 

« ſingle, 
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te children or child living at their deceaſe 
te legally begotten, that then her gift, le- 
e pacy, or bequeſt herein, or eſtate given 
ce her by this my will, ſhall be entirely void 
« 25 to inheritance of heirs, and of none 
te effect; and the eſtate ſo given her, ſo 
ce dying without heirs of her body} ſhall 
ce deſcend and go to my heir male and his 
ce heirs male.” Mary Edgar ſuffered a re- 
covery of the premiſes in queſtion, to 


the uſe of herſelf in fee, and afterwards died 


vamarried. 


The queſtion was, Whether the recovery 


ſuffered by Mary Edgar barred the limita- 
tion over? 


Lord Mansfield ſaid, the validity of the 
recovery ſuffered by Mary depended upon 
whether ſhe was tenant in tail, or tenant 
for life of the eſtate thus deviſed to her, 
Now the eſtate was given to her and the 
heirs of her body, which was an eſtate tail: 
nevertheleſs, the intention of the teſtator 
might reſtrain that eſtate of inheritance, 
and confine it to an eftate for life only ; and 
although it was inſiſted, that the teſtator 
had reſtrained the eſtate of inheritance dur- 


ing 
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ing her life, yet he had only reſtrained it 
upon future contingencies, the firſt of which 
was the event of her own death; but until 
that contingency happened, the inheritance 
was in her, The ſecond was upon her 
leaving no children, Ir was manifeſt that 
the intention of the teſtator was, to prevent 
a common recovery being ſuffered ; but 
where a teſtator intends that which by law 
he cannot do, the law will not allow his in- 
tention to take effect. If, therefore, Mary 
Edgar was tenant in tail to the hour of her 
death, nothing was ſo clear as that all con- 
ditions limited upon ſuch an eſtate tail, 
were avoided by the common recovery 
which had been ſuffered; and the court 
were of opinion, that Mary took an eſtate 
tail by the deviſe. 


240. Although a common recovery ſuf- 
fered by a tenant in tail bars all collateral 
conditions ſubſequent, and limitations over ; 
yet a common recovery has this operation 
only when ſuffered by a tenant in tail; for 
a recovery ſuffered by a tenant in fee ſim- 
ple will not bar an executory eſtate, con- 
ditional limitation, or collateral condition, 
as will be ſhewn in a [ſubſequent chapter. 


241, If 


Recoveries. 


241. If a gift in tail be made, render- 


ing a rent, and the tenant in tail ſuffers a 


recovery, it will not bar the rent, which 
will till remain as a collateral charge on 
the land diſtrainable of common right; for 
ſince the tenant in tail took the land ſub- 


jet to that charge by the original dona- 


tion, the recoveror who claims under him 
can only have the eſtate in the ſame man- 
ner as he who ſuffered the recovery had it. 
But if there had been a condition of re- 
entry, on the noa- payment of the rent, it 
would have been deſtroyed, 


242. A common recovery bars all con- 
tingent remainders depending on the eſtate 
whereof the recovery is ſuffered, becauſe 
the recovery deſtroys the particular eſtate 
on which the contingent remainders de- 


pend. 


Thus were a perſon deviſed lands to his 
eldeſt ſon Thomas for liſe, and if he died 
without iſſue living at the time of his death, 
then he deviſed the lands to another ſon 


and his heirs; but if Thomas had iſſue liv- 
ing at the time of his death, that then the 
fee ſhould remain to the right heirs of Tho- 
mas for ever. Thomas entered upon the 
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death of his father, and ſuffered a common 
recovery, and aficrwards died without iffve, 


It was reſolved, that Themas was tenant 
for life, with a contingent remainder in fee 
to his right heirs, and that the contingent 
remainder was deſtroyed by the recovery. 


243. So where lands were deviſed to 4. 
for life, without impezchment of waſte; 
and in caſe he ſhould have any iſſue male, 
then to ſuch iſſue male, and his heirs ſor 
ever, and if he ſhould die without iſſue 
male, then to B. and his heirs for ever. A. 
entered, ſuffered a common recovery, and 
died without iſſue; and it was held, that the 
remainders over being contingent, were 
barred by the recovery. 


Another caſe aroſe on this will, in which 
the ſame point was determined by the 
Houſe of Lords. And in the caſes of Dee 
ex dem. Brown v. Holm, 3 Wilſon's Reports, 
237. Geedwright v. Dunham, Douglas 264. 
and Goodright v. Billington, id. 753. this 
doctrine is confirmed, 


244. A com- 


Af as ww. a9 
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244. A common recovery ſuffered after 
an erroneous fine, will bar the iſſue in tail 
from b:inging a writ of error to reverſe 
the fine, and even an erroneous reco— 
very will bar a writ of error to reverſe 
a fine until the recovery is reverſed, becauſe 
a common recovery with voucher bars 
every kind of right which the vouchee or 


his heirs can have to the land; but a void 
recovery 1s no bar. 


Thus where R. Barton, being tenant in 
tail, levied an erroneous fine, and after- 
wards a writ of entry was brought againſt 
the cognizee, who appeared and vouched 
over R. Barton, and he vouched over the 
common vouchee. After the death of R. 
Barton, the iſſue in tail brought a writ of 
error to reverſe the fine, to which the re- 
covery was pleaded in bar, And it was 
reſolved, that when tenant in tail levies an 
erroneous fine, he hath yet a right to the 
land, which by his entry into the warranty, 
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and recovering thereby an intended recom- 


pence in value is barred. For although 
tenant in tail cannot by deed releaſe errors 
to bar the iſſue in tail, yet as by fine or re- 


covery he may bar the eſtate tail itſelf, ſo 
Vor. II. U may 
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may he bar the writ of error; and when he 


enters into the warranty and vouches over, 
and hath recompence, he 1s in by his war- 


ranty of all eſtates, and the recompence in 
value is a ſufficient bar to all eſtates and 


rights which he had in him, 


Recovertes. 


CHAEFP TE: . 


Of ſome other Effects of a Common 
Recovery. 


245. Common Recovery ſuffered by a 


Operates as a 
tenant for life, without the con- Forfeiture ꝙ 


. . an Eftate 
currence of the perſon in remainder or re- 4 


for Life. 


verſion, operates as a forfeiture of his eſtate 
for life, in the ſame manner as if he had Felham's 


a 4 Caſe 
levied a fine, or made a feoffment in fee. es. 15. 


This doctrine was deduced from the 
Common Law ; for if a demandant in a real 
ation recovered againſt a tenant for life by 
default, or nient dedire, or by pleading co- 
venouſly, to the diſheriſon of the perſon in 1 Inſt. 35. b. 
reverſion, the tenant for life forfeited his 252.4. 
eſtate : for he was entruſted with the free- 
hold, and was to anſwer the precipes of 
ſtrangers, and defend his own, as well as 
the reverſjoner's eſtate; ſo that when he 
gave way to the demandant's action, or 
vouched a ſtranger, he admitted the re- 
verſion to be in ſuch demandant or ſtranger, 
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and conſequently denied the tenure of the 
reverſioner, which was a forfeiture. 


246. If a tenant for life has alſo an eſtate 
in remainder, he may then ſuffer a com- 


mon recovery without incurring a fortei- 
ture, 


One Richards being tenant for life, with 
remainder to his firſt and other ſons in tail, 
remainder to the heirs of his body. Kichards 
conveyed his eſtate by leaſe and releaſe to 
a third perſon to make him tenant to the 
precipe, and ſuffered a recovery. 


The queſtion was whether this recovery 
operated as a forfeiture, 


The court was of opinion that the re- 
covery did not operate as a forfeiture, 
That the paſſage in 1 Int. 35. b. could only 
be underſtood of a bare tenant for life who 
took upon himſelf to do an act inconſiſt- 
ent with the nature of his eſtate, and which 
before the ſtatute of 14 Eliz. would have 
diſplaced the remainders. The forfeiture 
of his eſtate was therefore a proper puniſh- 
ment upon him for attempting to do an act 
inconſiſtent with his tenure, and calculated 

to 
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to injure the perſon in reverſion. But the Chap. XII. 


law will never puniſh a man for doing that 
which is not inconſiſtent with the nature of 
his eſtate, and which may have a legal 
operation. Such was this caſe, for Richards 
ſtood in two ſeveral characters, that of 
tenant for life, with a remainder in tail ſub- 
ſequent to that limited to his firſt and other 
ſons. This remainder in tail was all that 
he ſought to bar, and the law ſays that hav- 
ing the immediate freehold, and an eſtate 


tail in remainder in him, he has a right to 
bar it. 


The next thing then was, whether the 
recovery itſelf would operate ſo as to ſub- 
ject him to a furfeiture, and as to this the 
court were unanimouſly of opinion that it 
did not, becauſe there was a legal ſubject 


for it to work upon, namely, his remainder . 


in tail. Richards was vouched and entered 
into the warranty, not in reſpect of his te- 
nancy for life, but of his remainder in tail; 
and the recompence in value is ſuppoſed to 
go to thoſe who would have been intitled 
to his eſtate tail and thoſe who ſtood ſubſe- 
quent to them, and paſſed over his firſt 


he 


and other ſons, who had the firſt eſtate tail ige ate 
in them; and as they received no recom- Mercvith v. 
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pence, their eſtate was not diſplaced or in 
any manner affected by the recovery. 


247. It is ſaid by Sir Edward Coke, that 
if a copyholder for life ſuffers a recovery 
by plaint in the lord's court, as copyhold 
of inheritance, this is a forfeiture ipſe fatto, 


This doctrine is contradicted by a de- 
termination of the court of Common Pleas, 
27 Car. 2. in which it was reſolved, that 
when tenant for life of a copyhold ſuffers a 
recovery as tenant in fee, it is no forfeiture 
of his eſtate, for the freehold not being con- 
cerned, and it being in a court baron, where 
there is no eſtoppel, and the lord who was 
to take advantage of it, if it were a forfei- 
ture, being a party, it was not to be re- 
ſembled to the forfeiture of a free tenant, 
And that cuſtomary eſtates had not ſuch 
accidental qualities as eſtates at common 
law, unleſs by ſpecial cuſtom. 


248. The judgment in a common reco- 
very being of equal force with a judgment 
obtained in an adverſary ſuit, will operate 
as an eſtopel againſt all thoſe who are par- 
ties to it, and conclude them from averring 
any thing againſt it. But a common re- 

covery, 
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covery, when ſuffered of an eſtate tail, will 
not operate as an eſtopel againſt the iſſue 
in tail, the remainder-men, or revetſioner. 


249. If a tenant in tail by purchaſe, un- 
der a marriage - ſettlement made by his an- 
ceſtor ex parte materna, with the reverſion 
in fee by deſcent ex parte materna, ſuffers 
a common recovery to the uſe of himſelf 
in fee, this eſtate will deſcend to his heirs 


ex parte paterna. 


Thus where Jobn Tregonwell, being ſeiſed 
in fee of the lands in queſtion, upon the 
marriage of Mary his eldeſt daughter with 
Francis Luttrell, by indenture executed in 
the year 1680, covenanted to levy a fine, 
and ſuffer a recovery to the uſe of himſelf 
for life, remainder to Francis Luttrell for 


life, remainder to his daughter Mary for - 


life, remainder to the firſt and, other ſons 
of the ſaid Mary by the ſaid Francis Lut- 
trell, remainder to the firſt and other ſons 
of the ſaid Mary by any other huſband, 
with remainder to his own right heirs in 


- fee. 


A fine was levied, and a recovery ſuf- 
fered, to the uſes of this indenture. 
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On the death of Francis Luttrell, with. 
out iſſue male, the ſaid Mary, married Sir 
Jacob Banks, and had iſſue by him a fon 
named Jacob, who, on the death of his fa- 
ther and mother became ſeiſed of an eſtate 
tail, in the ſaid premiſes, and of the 
reverſion in fee, ex parte materna, and in 
the year 1725, ſuffered a common recovery 
in the ufual form, baving by a deed of 
bargain and fale inrolled, made a tenant to 
the precipe, and declared by the fame deed, 
that ſuch recovery ſhould be and enure to 
the uſe of himſelf and his heirs, and died 
without iſſue. Upon the death of Jacob 
Banks, John Strachan entered into the lands 
in queſtion, as heir ex parte paterna, and 
Thomas Tregonwell brought an ejectment 
againſt him, claiming thoſe lands as heir 
to the ſaid Jacob Banks, ex parte materna. 


The queſtion. was, whether this recovery 
did or did not operate as a new purchaſe, 
and thereby alter the deſcent ? 


The court of King's Bench were of opi- 
nion, that this recovery altered the nature 
of the eſtate, and made it deſcendible to 
the heirs ex parte paterna, 


A writ 
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A writ of error was brought from this 
judgment in the Houſe of Lords, and on 
behalf of the plaintiff in error, who claim- 
ed ex parte materna, it was argued, that the 


rule of law is clear, that the eſtate of one 


dying ſciſed by deſcent ex parte materna, can 
deſcend to none but the heir ex parte ma- 
terna, it being founded on natural juſtice, 
that an eſtate ſhould go to the bluod and 
family from whence it came, where the 
owner himſelf has not thought fit to give it 
away from them: that this eſtate was ori- 
ginally the inheritance of Jacob Banks's 
mother and her anceſtors; and therefore, 
if there had been no interruption in the 
courſe of deſcent, it muſt now deſcend to 
the plaintiff: that the only interruptions 
inſiſted on were the ſettlement of 1690, 
and the recovery and deed of uſes in 1725. 
As to the former it was only a temporary 
interruption of the poſſeſſion, by the parti- 
cular or partial eſtates carved out of the 
fee, the inhericance being ſtill left to de- 
ſcend ex parte materna; and whenever thoſe 
particular eſtates ſhould determine, whether 
by the death of the parties, or by bar or 
extinguiſhment of them, the poſſeſſion 
would return to the old inheritance again: 
and as to the latter, the recovery and deed 
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particular eſtates, and conſequently let the 
fee into poſſeſſion, in the ſame condition 
and quality as when in reverſion, and there- 
fore could not alter the nature of the an- 
tient uſe, or the deſcendible quality of it: 
that this is clearly the caſe where a fine is 
levied by tenant in tail, who has the rever- 
fion in fee in himſelf, it having been ſet- 
tled, that ſuch a fine extinguiſhes the eſtate 


tail, and lets the old reverſion into poſſeſ- 


fion ; nor is there any material difference 
between a fine and recovery ; for, ſo far as 
their reſpective powers reach, they are 
both univerſally held to be bars of the 


particular eſtates and conveyances of their 
own inheritance in fee. 


It is objected, that a recovery not only 
bars the eſtate tail but the remainders alſo, 
But that diſtinction is totally immaterial, 
becauſe it affects only the extent of the bar 
or extinguiſhment, not the manner in 
which thoſe inſtruments operate; it proves 
the recovery to be a bar or extinguiſhment 
of the eſtates tail, both in poſſeſſion and 
remainder, but does not prove it to be leſs 
a bar or extinguiſhment of either ; and 
the bar or extinguiſhment of both, by the 


recovery, 
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recovery, as much lets in the reverſion in 


fee after both, as a bar or extinguiſhment, 
by fine of one, lets in the reverſion in fee 
dependant on that one only: that this diſ- 
tinction could not be applicable to the caſe 
of a recovery by tenant in tail, with an 
immediate reverſion in fee in himſelf; and 
it would be extremely difficult to maintain, 
that in ſuch a caſe the uſe would be the old 
one, and go ex parte materna ; but that in 
the preſent caſe, it was a new one, only, 
becauſe there was an intermediate remain- 
der in tail, which was equally, and but 
equally, barred with the eſtate tail in poſ- 


ſeſſion ; or if that ſhould be admitted to be 


no material point of diſtinction, it would 
be as hard to maintain, that if tenant in 
tail, with reverſion in fee in himſelf, de- 
ſcending ex parte materna, bars the eſtate 


tail by fine, the reſulting or declared uſe in 


fee to himſelf, would be the ancient uſe, 
and go ex parte materna; but that if the 
ſame tenant in tail bars the ſame eſtate tail 
by a recovery, the reſulting or declared uſe 
would be a new uſe, and go ex parte pa- 
terna : that it was apprehended no caſe 
could be cited to warrant this diſtinction; 
and if not, reaſon and equity pointed out 


that they ought both to have the ſame ef- 
fect. 


It 
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It is alſo objefted, that a recovery it 
the proper convevance of a tenant in tail, 
with remainder over, and therefore operates 
as a grant from him; and that the reco- 
veror comes in under him, in the per, as 
his grantee, and therefore as 4 purchaſer, 
But this would be, to make the recovery 
operate, not as a bar to the particular 
eſtates tail in poſſeſſion and remainder, 
which is the ſenſe and language of all the 
books, but as a bar to his own reverſton in 
fee, which is abſurd; nor indeed is a reco- 
very, in any other ſenſe, a grant from the 
tenant in tail, than as it is a common aſſur- 
ance, by which he may bar thoſe particular 
eſtates, and acquire or convey the fee ſim- 
ple in poſſeſſion : but it is not leſs ſuch an 
acquiſition, if he gets it by barring the par- 
ticular intermediate eſtates, and lettipg his 
own fee into poſſeſſion, than if it could be 
ſaid to be a grant of the eſtate tail itſelf to 
himſelf in fee, But whatever might be 
the caſe, where the eſtate tail in poſſeſſion, 
together with the remainder or reverſion in 
others, include the whole inheritance, yet 
where the tenant in tail in poſſeſſion has 
alſo the reverſiton in fee, the recovery 


cope rates as a conveyance of the reverfion, 


and a bar to the intermediate eſtates. A 
| recovery 
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recovery is not a ſort of conveyance more 
proper to bar remainders, than a fine is to 
bar an eſtate tail alone; nor can the reco- 
veror come more under the tenant 1n tail, 
or his eſtate, or be more properly a grantee 
from him of his eſtate tail, than che conuſce 
of a fine is under the conuſor; and yet, in 
this latter caſe, that notion clearly does not 


prevent the citate ta.l from merging in the 
fee, 


It is, however, further objeRed, that the 
eſtate tail is continued and enla:ged by the 
recovery; but his is at belt a very inac- 
curate manner of ſpeaking, if not uninte}li- 
gible or abſu;id, ſince an eſtate tail cannot 
continue longer than the iſſue per fermam 
doni; and a fee ſimple cannot with any pro- 
priety be called an enlarged eſtate tail. 
The only reaſonable ſenſe of ſuch expreſ- 
ſion, is, that the tenant in tail, by exerciſing 
the power which the law has given him, 
of barring the eſtates tail, has become poſ- 
ſeſſed of the abſolute fee in poſſeſſion; but 
in this ſenſe it is no otherwiſe an enlarge- 
ment of his cſtate, than a ſurrender of te- 
tant for life to the remainder- man in fee, 
is an enlargement of the remainder-man's 
eſtate, and is therefore more properly an 


enlarge - 
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dhe particular eſtate, than an enlargement 
of the particular eſtate, which is abſolutely 
deſtroyed, nor does this manner of conſi- 
dering the recovery, in the leaſt injure the 
abſoluteneſs of thac power which the law 
gives the tenant in tail over the eſtate, be- 
cauſe he acquires as much this way as the 
other, with this advantageous circum- 
ſtance, that it keeps the eſtate in irs natural 
channel, and prevents the act done for one 
purpoſe only, from enuring to another, 
which the party never thought of, and 
which, if he had, he might, and probably 
would have avoided. 


In ſupport of the judgment it was con- 
tended, that Jacob Banks being tenant in 
tail, under the ſettlement of 1680, by pur- 
chaſe, and not deſcent, the rule of deſcent, 
relied on by the plaintiff in error, was only 
applicable where the perſon whoſe eſtate 1s 
in queſtion was, at the time of his death, 
ſeiſed by deſcent, and no way affected or 
influenced the preſent queſtion, if Jacob 
Banks acquired the fee by ſuffering a reco- 
very, as tenant in tail by purchaſe : that 
a tenant in tail is conſidered in law as poſſi- 
ble owner of the whole fee, wiz. that the 


remain. 
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remainders and reverſions are in his power 
by ſuffering a recovery, which is the act of 
tenant in tail, and takes its effect out of the 
eſtate tail, in right of which alone he is em- 
powered to ſuffer ſuch recovery, as he 
thereby acquires, in judgment of law, an 
abiolute and pure fee againſt the remainder- 
men and reverſioner, although the rever- 
ſion were in a ſtranger; whereas, by a fine, 
the eſtate tail is only extinguiſhed, and 
barred, as againſt the iſſue in tail; but, as 
to the remainder-men, or reverſioner, it 
ſubſiſts, notwithſtanding that act, as a baſe 
or determinable fee, on failure of iſſue: it 
was therefore apprehended, that by the re- 
covery, which removed all reſtraints and 
limitations enſuing or dependent after the 
eſtate tail, the fee ſo acquired by Jacob 
Banks, proceeded” out of the eſtate tail, 
and took its effect to the uſe of the 
perſon ſo enabled in law to ſuffer the 
ſame, as the reſult of his power, in vir- 
tue of the eſtate tail, which was gained 
by ſettlement (i. e.) by purchaſe, and con- 
ſequently the remainders and reverſions 
which ſabſiſted before the recovery were 
alike extinguiſhed, and put to an end, by 


force and operation of ſuch recovery: that 
| if 
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if the eflate tail, as to the iſſue only, is con- 


ſidered as barred by a recovery, and the 
old eſtate in fee or reverſion, ſubje to the 
eſtate tail, is let in, and takes place as con- 
tended for by the plaintiff, the conſequence 
and inconvenience thereof would be, that in 
that caſe every eſtate in the kingdom, of 
which a recovery 1s ſuffered by a tenant in 
tail, ſeiſed alſo of the reverſion in fee, 
would ſtill remain liable as aſſets by deſcent 
to the ſpecialty debts of the anceſtor, from 
whom it deſcended (for the eſtate tail, 
while it ſubſiſts, and the baſe fee, gained by 
force of a fine, ſuſpends the remedy, fo 
long as there is iſſue, and therefore pre- 
ſerves the debts,) and this form of convey- 
ance, invented and long uſcd to ſtrengthen 
the title of poſſeſſors who are tenants in 
tail, would be a means of deftroyſhg ſuch in- 
tention, and would revive old demands to 
the ruin of many families. 


After hearing counſel on this writ of er- 
ror, the judges (who attended according to 
order) were directed to deliver their opini- 
ons on the following queſtion, viz. * whe- 
ce ther, upon the death of Jaceh Banks, the 
« eſtate in queſtion did by law deſcend to 
* his heir, on the part of the mother, or 

3 ec not?“ 
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« not?” And the judges, having taken 
time to conſider, the Lord Chief Juſtice of 
the Common Pleas, delivered their reaſons 
at large, and concluded with their opinions, 
te that the eſtate in queſtion, vpon the death 
« of Jacob Banks, did not deſcend to his 
« heirs on the part of the mother.” Where- 
upon it was ordered and adjudged, that the 


judgment given in the court of King's 
Bench ſhould be affirmed. 


249. The principle upon which this caſe 
was decided 1s, that by the recovery the 


eſtate tail was converted into an eſtate in 
fee; and as Jacob Banks took the eſtate tail 
as a purchaſer, he muſt have taken the fee 
as a purchaſer alſo, and conſequently it de- 
ſcended to his heirs ex parte paterna; but 
in the caſe of an eſtate ta'l by deicent; a 
recovery will not make it deſcendible to 
the heirs ex parte paterna, where it was be- 
fore deſcendible to the heirs ex parte ma- 
tzrna, and this doctrine extends as well to 
copy hold as to freehold eſtates, 


Catherine Booker being ſeiſed of an eſtate 
tail by purchaſe with the reveilion ex parte 
materna, and of another by deſcent ex parte 
materna, of which part was copyhold, joined 


with her huſband in ſuffering a recovery of 
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the freehold eſtates in the covrt of Com- 
mon Pleas, and of the copyholds in the 
court of the manor, It was reſolved, that 
the operation of a recovery ſuffered of a 
copyhold cſtate was, as to this point, pre- 
ciſely ſimilar to that of a recovery ſuffered 
of a frechold eſtate; as it would lead to per- 
plexity if different rules were applied to 
different ſorts of eſtates. 


That the court was bound to adopt the 
doctrine laid down in the caſe of Martin 
v. Strachan, and therefore, that part of the 
eſtate which the perſon who ſuffered the 
recovery took by purchaſe, muſt go to the 
heir ex parte paterna, and that which ſhe 
took by deſcent from the maternal anceſ- 
tor, to the heirs ex parie materna, 


259. It follows from the ſame principle 
that a recovery ſuffered of an eſtate in fee 
ſimple will not alter the nature of the de- 
ſcent. 


251. A common recovery operates as 2 
revocation of a prior deviſe of the lands 
whereof the recovery 1s ſuffered, vpon the 
ſame principle that a fine has that effect. 


Thus, 


" Recoveries, 

Thus, where a tenant in tail made his 
will, whereby he deviſed his eſtate tail, and 
afterwards ſuffered a recovery. It was un- 
animouſly adjudged, that the recovery was 
a revocation of the will, becauſe the eſtate 
was thereby totally altered, 


252. So where Sir Henry Martobod, Bart. 
being ſeiſed in tail male, with remainder to 
himſelf in fee, of a conſiderable eſtate in 
Yerkſhire, made his will, and deviſed this 
eſtate to his nephew, to whom his title was 
to deſcend. Afterwards Sir Henry Mar- 
wood did, by leaſe and releaſe convey his 
eſtate tail, to truſtees and their heirs, to the 
uſe of them and their heirs, in order to make 
them tenants to the precipe for ſuffering 
a common recovery, which common recove- 
ry was in the beginning of the deed, ſaid to 
be for docking and barring of all cſtates 
tail and remainders, and for veſting the fee 
ſimple of the premiſes in Sir Henry and his 
heirs. The recovery was accordingly ſuf- 
fered, and it was decreed that it operated 
as a revocation of the will, it beitig a ſo- 
lemn conveyance upon record, and ſtronger 
than a feoffment: for the recovery being 
ſuffered by the tenant in tail, he thereby 
acquired an abſolute eſtate in fee ſimple 
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derived out of the eſtate tail, which fee was 
never deviſed; conſequently it was even 
ſtronger than the caſe, where a man hav- 
ing lands deviſes them, and afterwards 
makes a feoffment of them, though to the 
uſe of himſelf and his heirs, and though 
that be the old uſe, and the old eſtate, yet 
the feoffment amounts to a revocation. 


253. Vincent Darley being ſeiſed and poſ- 
ſeſſed of feveral real and leaſchold eſtates 
made his will by which he deviſed all his 
real eſtates in the counties of Devon and 


Cornwall to the reſpondent Langworthy in 
ſtrict ſettlement, 


Some years after making this will, the 
teſtator ſuffered a common recovery of ſe- 
veral parts of the eſtates thereby deviſed, 
and by proper deeds and conveyances de- 


clared the uſes of ſuch recovery to himſelf 
in fee. 


The heir at law of the teſtator filed his 
bill in the Court of Chancery, inſiſting that 
as the recovery was ſuffered by the teſtator 
long after the making of his will, and as 
the teſtator did not republiſh the ſame, or 
make any other will of the ſaid eſtates after 

' ſuffering 


Recoveries. 


ſuffering ſuch recovery, the will was there- 
by revoked, with reſpect to any deviſe 
therein made of any of the premiſes in- 
cluded in the recovery, and that they de- 
ſeended to the heir at law. 


The cauſe was heard before Lord Chan- 
cellor Camden, when his Lordſhip ordered 
a caſe to be ſtated for the opinion of the 
court of Common Pleas upon the follow- 
ing queſtion, viz. © Whether the deed ex- 
*ecuted and the recovery ſuffered by Vin- 
« cent Darley was a revocation of the will.“ 
And the caſe having been fully argued be- 
fore that court, the judges certified their 
opinion that the deeds executed and reco- 
very ſuffered by the teſtator Vincent Darley 
were a revocation of his will as to the lands 
compriſed in the recovery. 


The Lord Chancellor decreed accord- 
ingly, and the Houle of Lords affirined the 
decree as to this point. 


254. In the caſe of Parſons v. Freeman, 
the ſame point was determined, and Lord 


Hardwicke is reported to have laid, that if 


a recovery be for a particular purpoſe, then 
it ſhall revoke no further. than to anſwer 
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that purpoſe, as where a teſtator creates 
an eſtate for years, or for life, in the lands 
deviled, it ſhall operate no furzher, 


255. A common recovery ſuffered by a 
tenant in tail, lets in all his preceding in- 
cumbrances, and renders valid all the acts 
of ownerſhip which he has exerciſed over 
the eſtate tail. So that if a tenant in tail 
makes a leaſe not warranted by the ſtatute 
32 H. 8. or acknowledges a judgment or 
recognizance, and afterwards ſuffers a com- 
mon recovery, it will operate as a confir- 


mation of thele charges which were before 


defeaſible by the iſſue; for the recoveror 
acquires an eſtate in fee ſimple derived out 
of ihe eſtate tail, and therefore all thoſe 
acts which bound the tenant in tail will alſo 
bind the recoveror, who cannot aver that 
th pe:ſon againſt whom he recovered had 


but an cſtate rail, 


It is thetefore extremely dangerous for a 
tenant in tail, who has made leaſes, ac- 
knowledged judgments, or incumbered his 
eſtate tail in any other manne!, to ſuffer a 
common recovery, becauſe all thoſe in- 
cumbrances will thercby become valid, and 

take 
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take place before any charge which 1s made 
on the lands after the recovery. 


256. Although a recovery be ſuffered 
for a particular purpoſe, yet it will confirm 
all prior incumbrances. 


In the caie of Goddard v. Complin, the 
following queſtion was put: Tenant in tail 
mortgages for years, and afterwards, in 
conſideration of marriage, ſuffers a reco- 
very, for the purpole of ſettling a jointure 


on his wife. Whether this recovery ſhould 


enure to make good the mortgage, it be- 
ing only deſigned for eſtabliſhing the mar- 
riage ſettlement? It was anſwered, that if 
there had been no recovery, there could 
have been no jointure, nor could the wife 
have avoided the mortgage, for ſhe was in 
by the act of her huſband, and no ſubſe- 
quent act of the huſband could have a- 
voided the mortgage. It was alſo ſaid, 
that if a tenant in tail confeſſes a judgment, 
Sc. and ſuffers a recovery to any collateral 
purpoſe, the recovery ſhall enure to make 
good all his precedent acts and incum- 
brances, 
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257. Where a terant in tail makes any 
conveyance or ſettlement of his «ſtate tail, 
which is not binding on his iſſue; if he af- 
terwards ſuffers a common recovery, it will 
enure to make good the preceding con- 
veyance or ſettlement, 


Thus, where a perſon who was ſciſed to 
him and the heirs male of his body, re- 
mainder to his own right heirs, by leaſe 
and releaſe, previous to his marriage, con- 
veyed his eſtate to truſtees, to the uſe of 
himſelf for life, remainder to the uſe of his 
intended wife for life, remainder tohis firſt and 
other ſons in tail male; the marriage took 


effect, and they had iſſue a ſon: nineteen 


years afterwards the huſband ſuffered a 
common recovery, and declared it to be to 
the uſe of A. B. and his heirs, in truſt to 
ſell the premiſes for the payment of his 
debts; 4. B. ſold the lands for the pay- 
ment of the debts, according to the truſt 
repoſed in him; the tenant in tail died, and 
his ſon claimed the lands. 


The court were unanimouſly of opinion, 
that the recovery enured to the uſes of the 
ſettlement, and therefore that the purchaler 
had no title, 

258, Gerard 
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tle ment on his marriage conveyed an eſtate een 
to the uſe of himſelf for life, remainder to Hall, Amb, 


the firſt and other ſons of the marriage in 
tail, 


In 1733 the ſon on his marriage con- 
veyed part of the eſtare by leaſe and re- 
leaſe to the uſe of himſelf for life, remain - 
der to his intended wife for life, remainder 
to the heirs of the body of the wife, re- 

mainder to his own right heirs. 


In 1746 the father and ſon mortgaged 
the premiſes to Henry Peach for todo years 
to ſecure 3001. and ſuffered a common re- 
covery and declared the uſes to the mort- 


gagee and then to the father for life, re- 


mainder to the ſon in fee. 


Lord Hardwicke was clearly of opinion 
that the recovery enured to the uſes of the 
ſettlement of 1733. 


259. The principle that a common re- 


covery ſhall operate as a confirmation of 


any preceding incumbrances created by the 
perſon who ſuffers ſuch recovery, is found- 

ed in natural juſtice, which forbids men to 
; defeat 
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defeat their own contracts. But where a 
tenant in tail, with the reverſion in fee in 
himſelf, creates incumbrances, and his ſon 
(on whom the eſtate tail and reverſion in 
fee deſcends) ſuffers a recovery, it will not, 
like a fine, operate ſo as to let the reverſion 
into poſſeſſion, and thereby make it liable 
to the debts of his father; becauſe the ope- 
ration of a recovery is to deſtroy all re- 
mainders and reverſions expectant on the 
eſtate tail, and the fee acquired by the re- 


coveror proceeds out of the eſtate tail. 


* 


It follows from theſe principles, that 
where a perſon is tenant in tail by deſcent, 
with the reverſion in fee in him alſo by de- 
ſcent, he ought never to bar his eſtate by 
fine only, but ought alſo to ſuffer a com- 
mon recovery, which will effectually pre- 
vent the eſtate thus acquired from becom- 
ing liable to the debts or contracts of his 
anceſtor. | 
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CHAPTER: XIII. 


What Perſons, Eſtates, and Intereſts, 
are not barred by a common Re- 


260, O perſons are barred by a com- 
mon recovery but thoſe who 


are parties to it, and the iſſue in tail, the 


remainder-men, and reverſioners, and per- 


ſons claiming under conditional limitations 
expectant on, or to take effect after eſtates 
tail. 


Thus if lands are given to a huſband and 
wife, and the heirs of the body of the huſ- 
band, remainder over, and the huſband a- 
lone ſuffers a common recovery in which 
he comes in upon the voucher and vouches 
over, ſuch recovery will bar the eſtate tail, 


and the remainder over; but it will not bar 


the wite's eſtate, becauſe ſne is not a party 
to it. 
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261. No eſtates or intereſts are barred 
by a common recovery, but thoſe which 
are ſubſequent in point of limitation to the 
eſtate of which the recovery is ſuffered; 


for all intereſts precedent remain as they 
were before, 


262. T hus, although a recovery be a 
good bar to a reinainder for years limited, 
to commence after the detern;ination of an 
eſtate tail; yet if ſuch term be limited to 
ar.ſe before the eſtate tail, it will not be 


barred by a recovery ſuffered of the eſtate 
tail, | 


A. being tenant for life, remainder to B. 
in tail, B. made a leaſe for years, to com- 
mence after the death of the tenant for life. 
The tenant for life afterwards ſuffered a 
commen recovery, in which the remain- 
der man 1n tail was vouched: and it was 
determined that the term for years was not 


barred by the recovery, but that the leſſee 
might falſify it. 


263. If a perſon is tenant for life, with 
remainder to truſtees to preſerve contin- 
gent remainders, remainder to his firſt and 


other 
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other ſons in tail male, remainder to his 
daughters as tenants in common 1n tail, re- 
mainder over: and having a daughter, he 
Joins with her in ſuffering a common reco- 
very, it will be good againſt the tenant for 
life, and his daughter, and the remainder- 
man: but the eſtates-tail limited to the firſt 
and othet ſons, being prior to the eſtate of 
the davghter, and being ſupported by the 
limitation to the truſtees, will not be af- 
fected by the recovery. 


264. A common recovery does not bar 
an executory deviſe, unleſs the perſon to 
whom the executory deviſe is given, comes 
in as a vouchee. 


Thus, where there was a deviſe to Tho- 
mas Brown and his heirs; and if Thomas 
ſhould die without iſſue, living William his 
brother, then that MHilliam ſhould have the 
lands, to him and his heirs. 


Thomas entered upon the lands thus de- 


viſed, and ſuffered a common recovery of 


them. 


Thomas afterwards died without iſſue, in 
the life-time of his brother Milliam; and 
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one of the queltions in this caſe was, whe- | 
ther this executory deviſe to William was 
barred by the recovery. 


All the judges (except Doddridge) held, 
that this recovery did not bar the executory 
deviſe to William ; for the perſon who ſuf- 
fered the recovery had an eſtate in fee ſim- 
ple, and William had but a poſſibility ; fo 
that no recovery in value could poſſibly 
extend to his eſtate, unleſs he had been a 
party, by coming in as a vouchee in which 
caſe, it was agreed, he would have been 
barred, becauſe, by entering into the war- 


ranty, his poſſibility would have been de- 
ſtroyed. 


265. When recoveries were eſtabliſned 
as common aſſurances the judges deter- 
mined that every ſpecies of eſtate tail, 
whether created by a ſubject or by the 
crown was barrable by a recovery, as alſo 
all ſuch remainders over and reverſions as 
were veſted in any private perſons; and 
even where the ultimate reverſion was 
veſted in the crown, it was fully eſtabliſhed 
that a recovery would bar the iſſue in tail 
and all eſtates in remainder intermediate 
between the eſtate tail and the reverſion 


veſted 
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veſted in the crown, for otherwiſe a perpe- Chap. XIII. 
tuity might have been created by limiting 
an ultimate reverſion in the crown, | 


266. The power thus allowed by the 
judges to tenants in tail with reverſion in 
the crown, of barring their own iſſue was 


_— n away by the ſtatute 34 and 35 Hen. Ii 4. cad 
. by which it was enacted, /e#. 2. . 
“That no feigned recovery to be had by r ² 
« afſent of parties againſt any tenant or- e. 


. MAE 
« tenants in tail of any lands, tenements or * ue 


« hereditaments whereof the reverſion or 2 2 N 1 
cc remainder at the time of ſuch recovery 
* had ſhall be in the king ſhall bind or 
« conclude the heirs in tail whether any 
e common voucher be had in any ſuch 
te feigned recovery or not; but that after 
e the death of every ſuch tenant in tail 
* againſt whom any ſuch recovery ſhall be 
e had, the heirs in tail may enter, have and 
ce enjoy the lands, tenements and heredi- 
* taments ſo recovered, according to the 
form of the gift of intail, the ſaid reco- 
te very or any other thing or things to be 

e had, done or ſuffered by or againſt any 
e ſuch tenant in tail to the contrary not - 
« withſtanding.” 


| Sec. 
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Seft. 3. and © That the heirs of every 
te ſuch tenant in tail againſt whom any ſuch 
ce feigned recovery ſhall be had ſhall take 
© no advantage for any recompence in va— 
te jue againſt the voucher nor his heirs,” 


267. The object and intention of theſe 
acts was, to perpetuate in families, thoſe 
eſtates which were given, or procured to be 
given to them by the crown, as a reward 
for ſome eminent ſervices, that they might 
be a perpetual teſtimony of the munificence 
of the crown, and an inducement to thoſe 
families, to perſevere in that loyalty which 
was the original cauſe of the gitt: ſo that 
now whenever a perſon is tenant in tail of 
the gift of the crown, and the ultimate te- 
verſion in fee continues veſted in the crown, 
neither a fine or recovery, |-vied or (uffer- 
ed of ſuch eſtate tail, will bar the ſſue in 
tail, the remainder-men, or the reverſion 
which 1s veſted in the crown. 


268. Sir Edward Coke has obſerved, 
that in the conſtruction of theſe ſatu; cs, 
the judges have laid down the ten follow- 
ing rules: 


ce 1{t, That the eſtate tail muſt be cre- 
ce ated by a king, and nut by any f..b&, 
4 ** aJdcit 
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te albeit the king be his heir to the rever- Chap. XIII. 


« ſion, for the preamble ſpeaks of gifts 
« made to ſubjects, and none can have ſub- 
« jects but the king; and allo in the pre- 
« amble it is ſaid (for ſervice done to the 
« kings of the realm) and the body of the 
« act referreth to the preamble, and there- 
tc fore if the Duke of Lancaſter had made 
« a gift in tail, and the reverſion deſcend- 
«ed to the king, yet was not that eſtate 


te tail reſtrained by that ſtatute, and ſo of 
ce the like, 


ce 2dly. If the king grant over the rever- 
te ſion, then a recovery ſuffered will bar the 
| © eſtate tail, becauſe the king had no re- 
te verſion at the time of the recovery. 


ce Idly. If the king make a gift in tail, 
te the remainder in tail, or grant the rever- 
e ſion in tail, keeping the reverſion in the 
e crown, a recovery againſt tenant in tail 
te in poſſeſſion, ſhall neither bar the eſtate 
te tail in poſſeſſion by the expreſs purview 
* of the ſtatute, nor, by conſequence, the 
© eſtate in remainder or reverſion, for that 
« the reverſion or remainder cannot be 


e barred, but where the eſtate oh in poſſeſ- 
b ſion, i is barred, 


Vol. II. Y « Athly. 


wo 
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ct 4thly. If a ſubje& make a gift in tail, 
ce the remainder to the king in fee, albeit 
ce the words of the ſtatute be (whereof the 
ce reverſion or remainder of the ſame, Cc.) 
ce yet ſeeing the eſtate in tail was not-creat- 
« ed by a king, as hath been ſaid, the 
te eſtate tail may be barred by a common 
ce recovery. 


ve gthly. If Prince Henry, ſon of Henry 
« the Seventh, had made a gift in tail, the 
ce remainder to Henry the Seventh in fee, 
ce which remainder, by the death of Henry 


ce the Seventh, had deſcended to Henry the 


« Eighth, ſo as he had the remainder by 
ce deſcent, yet might tenant in tail, for the 
ce cauſe aforeſaid, bar the eſtate tail by a 
«© common recovery. 


ce Gthly. The word (remainder) in the 
ce ſtatute, is no vain word, for the words of 
<« the preamble be, the king hath given or 
ce granted, or otherwiſe provided to his ſer- 
te vants and ſubjects. The word (reverſion) 
« jn the body of the act, hath reference 
te to theſe words, (given or granted) and 


© (remainder) hath reference to theſe words 


te (otherwiſe provided) as if the king, in 
* conſideration of money, or of aſſurance 
« of 
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te of land, or for other conſideration by way Chap. XIII. 


© of proviſion, procure a ſubject, by deed 
de indented and inrolled, to make a gift in 
ce tail to one of his ſervants and ſubjects, 
« for recompence of ſervice or other con- 
ce ſideration, the remainder to the. king in 
« fee, and all this appear of record; this 
teig a good proviſion within the ſtatute, 
« and the tenant in tail cannot by a com- 
e mon recovery bar the eſtate tail; ſo it 
“js if the remainder be limited to the king 
in tail; but if the remainder be limited 


* to the king for years, or for life, that is 


* no ſuch remainder as it is intended by 
te the ſtatute, becauſe it is of no remainder 
e of continuance, as it ought to be, as it 
« appeareth by the preamble, and it ought 
to have ſome affinity with a reverſion, 
© wherewith it is joined, 


« 7thly. Where a common recovery can- 
tt not bar the eſtate tail by force of the ſaid 
ce ſtatute, there a fine levied in fee, in tail, 
* for lives, or years, with proclamations 
s according to the ſtatutes, ſhall not bar 
© the eſtate tail, or the iſſue in tail, where 
© the reverſion or remainder is in the king, 
te as is aforeſaid, by reaſon of theſe words 
< 1n the ſaid act (the ſaid recovery, or any 
| ay Y 2 * thing 


324 


Chap. XIII. 
ts. Md 


Recoverfes. 


* thing or things hereafter to be had, done, 
© or ſuffered, by or againſt any ſuch te- 
© nant in tail to the contrary notwithſtand- 
© ing,) which words include a fine levi- 


« ed by ſuch a donee, and reſtraineth the 


ce ſame. 


&« 8thly. But where a common recovery 
ce ſhall bar the eſtate tail, notwithſtanding 


ce that ſtatute, there a fine with proclama- 


ce tion ſhall bar the ſame allo. 


« gthly. Where the ſaid latter words of 


ce the ſtatute be (had, done, or ſuffered by 


© or againſt any ſuch tenant in tail) the 
cc {enſe and conſtruction is, where tenant 
in tail is party or privy to the act, be it 
ce by doing or ſuffering that which ſhould 
© work the bar, and not by mere permiſſion, 
ce he being a ſtranger to the act, as if tenant 
© in tail of the gift of the king, the rever- 
« ſion to the king expectant, is diſſeiſed. 
« and the diſſeiſor levy a fine, and five 
ce years pats, this ſhall bar the eſtate tail (a); 

ce and 


— . 


(a) The only authority quoted by Sir Edto. Cre, 
in ſupport of this poſition, is the caſe of Stratficld v. 
Dover, Trin, 39 Eliz. which is reported in 1 Cro. 595. 
| : 612. 
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« and ſo if a collateral anceſtor of the do- Chap. XIII. 


« nee releaſe with warranty, and the donee 
ce ſuffer the warranty to deſcend without 
te any entry made in the life of the anceſtor, 
ce this ſhall bind the tenant in tail, becauſe 
te he is not party or privy to any act, either 
“done or ſuffered by or againſt him, 


« tothly. Albeit the preamble of the 
ce ſtatute extend only to gifts in tail, made 
ce by the kings of England before the act, 
e (viz. hath given and granted, Sc.) and 
te the body of the act referred to the pre- 
% amble (viz. that no ſuch feigned reco- 
© very hereafter to be had againſt ſuch te- 
te nant in tail) ſo as this word (ſuch) may 
« ſeem to couple the body and the pream- 
© ble together, yet in this. caſe (ſuch) ſhall 
ce be taken for ſuch in equal miſchief, or in 
e like caſe; and by divers parts of the act, 
« it appeareth that the makers of the act 
te intended to extend it to future gifts, and 


612. but no judgment was given on this point and 
Juſtice Falnſley obſerved, tnat if tuch a Couttrine were 
admitted, it would be a common miſchief, tor then 
tenants in tail of the gift of the crown might get 
themſelves diſſeiſed, in which caſe a fine levied by the 
diſſeiſor, would bar the iſſue. Yiae 1 Sid. 166. 1 
Rell. Rep. 171. 


Y 3 «fo 


—— 
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ce ſo is the law taken at this day, without 
ce queſtion,” 


269. As theſe ſtatutes deprive tenants in 
tail of the gift of the crown of all power 
of alienation, the judges have conſtrued 
them ſtrictly; and it is obſervable that an 
eſtate tail of this kind is now the only per- 


petuity which can poſſibly be created. 


270. It was formerly uſual for perſons 
who were ſeiſed of eſtates tail of this kind, 
to procure the conſent of the crown to ali- 
enate them which was commonly effected 
in this manner; the crown conveyed the 
reverſion to a ſubjeR, either in truſt for 
itſelf, or for the tenant in tail, by which 
means a fine or recovery was a good bar of 
the eſtate tail, according to the ſecond rule 
laid down by Sir Edward Coke. 


Thus it was held by all the judges, that 
if the king made a gift in tail, reſerving 
the reverſion to himſelf, and afterwards per- 
mitted the tenant in tail to ſuffer a com- 
mon recovery, by granting the reverſion to 
a ſtranger, in truſt, to reconvey it after the 
recovery was ſuffered, it would bar both the 
eſtate tail and the reverſion, becauſe the re- 

verſion 
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verſion was once ſevered from the crown, Chap. XIII. 
by which means the privity of eſtate was 

deſtroyed ; for the intention of the ſtatute 

was only to reftrain common recoveries, 

where the reverſion always continued in the 

crown without any alteration, 


Since the ſtatute 1 Ann. ſt. 1. c. 7.7. 5. 
this mode of evading theſe acts is effectually 
prevented, the crown being reſtrained by 
that ſtatute from alienating its poſſeſſions 


for a greater eſtate than three lives, or 
twenty-one years, 


271. No alteration in the limitations of 
an eſtate tail, whereof the reverſion conti- | 
nues in the crown, will enable the tenant in 4 
tail to bar his iſſue or the reverſion, | | 


Thus in the caſe of the Earl of Derby, Morrey ex 


one of the queſtions was, Whether an eſtate dem. Earl of 


Derby v. 
tail, granted by Richard 3. to the Derby — hey 


family, as a reward for ſervices, which by 9 1 
a private act of the 4 Jac. 1. was limited 260 hos 


. . - . Pollexf. 491. 
to the heirs males of the family, in a dif: & == 


ferent manner from that in which it had Sir T. Jones 
been limited by the letters patent, the re- 237. 
verſion ſtill continuing in the crown, was 


within the protection of theſe ſtatutes? And 
4 the 


C 32 — hw. — 1 


228 
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1 Wilſon 

Rep. 275 


hy ſon ey 
dem. Earl of 
Alea v. 
Ear »ft Derby 
P got 201. 
11 Mod. 304. 
2 Snow. 104. 
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the majority of the judces in the Fxche- 
quer Chamber were of opinion, that, not- 
withſtanding the alterations made by the 
private act of parliament, as tney were all 
within the compaſs of the old intzil, and as 
the reverſion ſtill continued in the crown, 
the eſtate was within the protection of the 
34 and 35 Hen, 8. 


272. If a perſon conveys lands to the 
crown, with an intent that the crown ſhould 
reconvey them to the ſame perſon 1n tail, 
reſerving the ultimate reverſion ro the 
crown, ſuch an eſtate will not be within the 
protection of theſe ſtatutes, _ 


Thus where William Earl of Derby con- 
veyed lands to truſtees, to the intent that 
they ſhould convey the ſame to queen Eli- 
zabeth, her heirs and ſucceſſors, that the 
Earl of Derby might accept of a grant from 
the crown of the ſame lands, to him and 
the heirs male of his body, leaving the ul- 
timate reverſion in the crown, which was 
accordingly done, 


It was determined, that this eſtate tail 


was not within the protection of thoſe ſta- 
tutes, 


Recoverfes. 


tutes, it being a fraudulent contrivance to 
create a perpetuity, 


27. No eſtate tail granted by the crown, 
will fall under the protection of theſe ſta- 
tutes, unleſs the grant appears to have been 
made as a reward for ſervices, 


Thus where it was found by ſpecial ver- 
dict, that one William Dexter, being tenant 
in fee of the premiſes, enfeoffed //enry Earl 
of Derby, afterwards king entry 4. to hold 
to him and his heirs. Afterwards the king, 
by letters patent under the duchy ſeal of 
Lancaſter, 7 Hen. 4. reciting the. ſaid feoff- 
ment, and that Margaret the wife of John 
Milton was grand-daughter and heir of Wil- 
liam Dexter, and that Milton and his wife 
had petitioned the king to be fully re-en- 
feoffed thereof; nous voulantz cele partie ſoit 
fait, ceo que ley, bone foy, & conſcience de- 
mandent, have of our eſpecial grace, given 
and granted to the ſaid John Milton and 
Margaret his wife, and the heirs of the bo- 
dy of the ſaid Margaret, the ſaid premiſes, 
to be holden as of the king and his heirs, 
dukes of Lancaſter, as of the duchy of Lan- 
cafter in chief for ever, with reverſion to 

the 


329 


Chap. XIII. 
ry ww 


Perkins v. 
Sewell, 

l HdACh, R. 
654 

4 burr. 2223. 


330 


Chap. XIII. 
— 


Recoveries. 


the king and his heirs, dukes of Lancaſter, 
on failure of iſſue of the ſaid Margaret. 


The queſtion was, Whether the intail 
created by the letters patent of Hen. 4. with 
the reverſion to the king in fee, was, under 
all its circumſtances, ſuch an eſtate tail as 
was protected from being barred by a com- 


mon recovery, by virtue of the ſtatute 34 
Hen, 8. c. 20? 


It was inſiſted for the plaintiff, 1ſt. That 
no eſtate was intended to be protected by 
that ſtatute but ſuch as had been given or 
provided by the king in reward of ſome 
ſpecial ſervices, becauſe the preamble of the 
act ſpeaks only of eſtates granted upon ſuch 
conſiderations. 2d. That this grant ap- 
peared upon the face of it, to be merely a 
reſtitution of what belonged of right to the 
grantees ; an act of juſtice, and not of boun- 
ty in the king; ceo que loy, bone foy, & con- 
ſcience demandent; for which purpoſe, it 
muſt be ſuppoſed, either that a legal title 
ſubſiſted in the grantees, paramount to the 
title of king Henry 4. by means of ſome 
condition or defeazance annexed to William 
Dexter's feoffment to the Earl of Derby, or 


that Dexter and his heirs had an equitable 


right, 
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right, and that king Henry 4. when Earl of 
Derby, was merely a feoffee ro uſes, 


To this it was anſwered for the defend- 
ant, 1ſt, That if the words of an enacting 
clauſe are wider and more extenſive than 
the preamble, the preamble ſhall not nar- 
row and confine them ; that though the 
principal purvieu of the act was, to protect 
ſuch eſtates tail as were granted for ſervices 
done, yet this was not the only reaſon, The 
diminution of the king's feodal rights was 


alſo expreſsly alledged as another reaſon, 


which would happen oftener by cutting off 
intails, and thereby preventing infancies and 
wardſhips. That if ſervices were indiſpen- 
ſably neceſſary to bring a grant within the 
protection of the ſtatute, the law would at 
this diſtance of time preſume them. That 
in the ſtatute of fines, 32 Ben. 8. c. 36. 
there is the ſame protection of eſtates tail, 
the reverſion of which is in the crown, and 
in pari materia both ſtatutes ſhould be uni- 
formly conſtrued ; that in And. 40. and 
1 Infl. 373. where this ſtatute 1s fully ex- 
plained, not a word appears, to prove that 
ſervices muſt be ſtated in the grant. 


2d. That 
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2d. That an intail which had laſted three 
hundred and ſixty years under the pro- 
tection of this ſtatute, ought not now to be 
ſhaken by preſumptions and conjectures, 
Its having been ſo long unbarred, gives a 
preſumption that the owners knew it was 
unbarrable. The firſt attempt to alter the 
intail was in 1652, when there was no 
king in being, and all the crown lands, as 
well in reverſion as in poſſeſſion, were 
veſted in truſtees for ſale; and if the re- 


verſion is once out of the crown, the pro- 
tection is gone, 


3d. That there was no ground to ſup- 
poſe a condition or defeazance annexed to 
Dexter's feoffment; as the feoffment is 
recited, and no mention made of any de- 
feazance or condition, 


4th. That ſuppoſing the Earl of Derby a 
feoffee to uſes, which was not proved, till 
the grant of Henry 4. was free and gratul- 
teous ; for as the law of uſes then ſtood, 
before the ſtatute 1 Rich. 3. c. 5. if the king, 
when a private man, was ſeiſed to an uſe, 
upon the aſſumption of the crown, the uſe 
was extinguiſhed, and the king became ab- 
ſolute owner of the eſtate. To re-grant it 

to 
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to the feoffor might be generous and ho- 
nourable, but was (legally ſpeaking) gratui- 
tous. But it could not be the execution 
of a uſe, becauſe the king only grants an 
eſtate tail, reſerving the fee to himſelf; 
makes it a tenure in capite, and to be hol- 
den of the duchy of Lancaſter, which is 
quite incompatible with the idea of the 
Earl of Der8;'s being merely a feoffee to 
uſes, which muſt have been executed in the 

ſame plight, as when the original feoffment 
was made, 


Lord Mansfield. * It is certain that the 
© preamble of a ſtatute cannot reſtrain the 
« enacting part of it, where the enacting 
© part is clearly larger than the preamble. 
« But in this caſe, the eſtates mentioned in 
te the enacting part, clearly refer to thoſe 
ce in the preamble, by the word /uch, which 
* runs through the whole. Ir muſt there- 
* fore be admitted, that, in order to obtain 
te the protection of the ſtatute of Hen. 8. 
te the eſtate rail muſt be of the git or pro- 
e vi/ion of the king, by way of reward. As 
© for the ſervices, which are the conſidera- 
« tion of ſuch gift, theſe muſt, at a diſtance 
ce of time, be preſumed, and need not be 
proved. Jo take it out of the ſtatute, 

cc you 
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te you muſt ſhew that it is not of the giſt, 
te or proviſion of the king. And, in the 
te preſent caſe, it is plainly not fo, upon the 
« face of it. The petition is founded up- 
ce no no other conſideration, than that Eliza- 
« beth Milton was couſin and heir of Dexter, 
« who infeoffed the Earl of Derby. No 
* merits are mentioned, notwithſtanding 
ee the ſtatute 4 Hey. 4. c. 4. was then recent, 
« The king himſelf ſtates, that he was 
„ bound to make the grant by law, good 
&* faith, and conſcience, What the circum- 
« ſtances of the fact were, cannot now be 
« diſcovered ; whether a defeazance, a con- 
ic dition, or an uſe, or any thing elſe. Nor 
« is it material to know, It is enough, 
te that the king has recited generally, that 
« he was bcund to do it. It cannot there- 
“% fore be a git. As to the objection, that 
te the king granted only a particular eſtate, 
te and kept back the fee, that might be all 
« he was bound to do. Nor can we rea- 
e ſon very concluſively from the conduct 
* of ſuch a prince as Henry the Fourth. 
« He might poſſibly do only half juſtice. 
« Such things have happened in later times. 
« Lord Angleſey, after the Reſtoration, 
« was obliged to reſtore the eſtates he had 
« got during the rebellion in Ireland; yet 


e many 
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te many of the poor owners were glad to 
tc campound, and take leaſes for 99 years, 
te inſtead of the fee. Upon the whole, as 
te the eſtate was not of the king's gift, I 
te think it not within the protection of the 


te ſtatute, and therefore the recovery is 


« good. 


Mr. Juſtice Yates was of the ſame opi- 
nion, and ſaid, the court would not ſtreich 
ro enlarge the interpretation of a ſtatute, 
which prohibits the natural right of aliena- 
tion by tenant in tail. 


274. Before the ſtatute de Donis, when 


the king created a conditional fee, there re- 
mained nothing in the crown but à bare 
poſſibility, and if the donee had iſſue, and 
afterwards aliened, the king's poſſibility 
was barred as well as that of the ſubject. 
After the ſtatute de Donis had turned that 
poſſibility into a reverſion, and after com- 
mon recoveries were allowed to be com- 
mon aſſurances, and to bar remainders and 
reverſions, it became a queſtion how far a 
recovery could bar a remainder or rever- 
ſion. veſted in the king; and it was deter- 
mined by the judges that though a recovery 
ſuffered by a tenant in tail barred the eſtate 
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tail, yet it would not affe& any intereſt 
which the king had in the remainder or 
reverſion ; as they did not venture to aſſert 
that the crown, could be deprived of any 
part of its revenue, under pretence of a 
recompence 1n value, which was merely 
1m2ginary, 


275. Mr. Pigot ſays that it is vexata 
queſtio how far at common law a remainder 
veſted in the king was deveſted by reco- 
very and diſcontinuance, but he afterwards 
admits that neither a fine nor recovery can 
deveſt any eſtate in remainder or reverſion 
out of the king, He then ſays that if a 
recovery be on good title againſt tenant in 
fail, and the king has the remainder by a 
defeaſible title, there it ſhall deveſt the re- 
mainder out of the king, and reſtore and 
remit the right owners. 


276. This poſition is founded on the 
determinations in Wiſeman's cale 2 Rep, 
15. and Cholmeley's caſe id. 50. where the 
court determined that the limitation of the 
reverſion to the crown was void, and there- 
fore that ſuch reverſion was barred by a 
recovery : but it was admitted that if the 
reverſion had been veſted in the crown it 


could not have been barred. S 
177. 1: 


Recoveries. 

277. The enly mode of acquiring a 
good title to an eſtate tail whereof the re- 
verſion is in the crown is by an act of Par- 
liament, enacting that the reverſion ſhall 
be diveſted out of the crown and veſted 
either in the tenant in tail, or in ſome other 


private perſon, by which means it becomes 
barrable by a recovery. 


278. By the ſtatute 21 Hen. 8. c. 15. it 
1s enacted, that no eſtats. held by ſtatute 
merchant, ſtaple, or elegit, ſhall be barred 
by a common recovery, 


279. By the ſtat. 11 Hen. 7. c. 20. no 
eſtate held by a woman in dower, or as a 
jointure can be barred by a recovery ſuf- 
fered by ſuch woman. 
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CHAPTER XIV. 


How Common Recoveries may be 
Reverſed or Falſified. 


280. HE judgment obtained in a 
common recovery, being a 


matter of record, and ſimilar in almoſt 


every reſpect to a judgment given in an 


adverſary ſuit, can only be reverſed by a 


writ of error. 


281. A writ of error to reverſe a com- 
mon recovery muſt be brought in the 


Court of King's Bench, unleſs the error is 


in the proceſs, in which caſe it may be re- 
verſed in the Court of Common Pleas. 


282. By the ſtat. 34 and 35 Hen. 8. c. 
26. / 113. it is enacted that all judgments 
given at the Great Seſſions in Wales ſhall 
be redreſſed by writ of error returnable in 
the Court of King's Bench in England, 


283. No perſon has a right to bring a 
writ of error for the purpoſe of reverſing a 
common recovery, unleſs he has an im- 


mediate 


3 
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mediate intereſt in the lands, whereof the Chop. XIV. 
tecovery has been ſuffered. heir 


Thus where a writ of error was brought ,_ 

in the Court of King's Bench to reverſe a 5 Mod. 395. 
common recovery, and judgment was ob- 

tained thereon ; but ic appearing after- 

wards that the plain::ff in error had no im- 

mediate title to the lands, there being a 
remainder-man before him, the court te— 

verſed their former judgment of reverſal. 


284. The right to bring a writ of error Aigg Ds 
deſcends to the perſon to whom the land ll 
would have deſcended in caſe the recovery 
had not been ſuffered; | 


Thomas Henningham being ſciſed to him Henningham 
and the heirs-male of his body, had iſſue Y- Windnam, 
Henry and three daughters by his firſt wife, LOO: TYP? 
and Arthur and two other ſons by his ſecond 
wife. Upon the death of Thomas Henning- 
ham, Henry his eldeſt ſon entered, and ſuf- 
fered a common recovery, and afterwards 
died without iſſue. Arthur the ſecond fon 
brought a writ of error to reverſe this reco- 
very, to which it was objected that he was 
only of the half blood. The court how- 
ever determined that the right to bring a 

22 writ 
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writ of error deſcended to the perſon who 
would have been intitled to the land, if no 
recovery had been ſuffered. 


285. In the caſe of Sheepſhanks v. Lucas 
which has been already ſtated, an objection 
was made to the writ of error, becauſe the 
plaintiff did not ſhew how his title aroſe, 
But the court ſaid, that a complete title 
need not be ſet forth in a writ of error; 
it was only required of the plaintiff in error 
to ſhew the connection and privity between 
the perſon againſt whom the recovery was 
had, and the perſon who brings the writ of 
error; for it was not like a proceeding to 
try the right of land, or to recover the 
land itſelf, 


286. The right of bringing a writ of 
error to reverſe a common recovery does 
not paſs to the crown on an attainder for 
high treaſon, A tenant 1n tail ſuffered a 
common recovery, the remainder-man was 
attainted of treaſon and executed ; and by 
Act of Parliament forfeited to the king all 
his manors, &c. reverſions, remainders, 
uſes, poſſeſſions, offices, rights, conditions, 
and all other his hereditaments. The re- 
covery being erroneous the king brought a 

writ 
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writ of error to reverſe it. Adjudged that 
the writ was not given to the king by any 
words in the act of forfeiture, the party 
having no right of entry, but only a right 
of action which did not paſs by thoſe ge- 
neral words, But admitting the writ of 
error had paſſed to the king by the words 
of the act, yet it would not paſs from him 
to a patentee by a general grant of the 
manor cum pertinentiis, and of all the in- 
tereſt, claim and demand therein, notwith- 
ſtanding the claule de /peciali gratia, For 
if the king could grant it, it muſt be by 
virtue of his prerogative (for no common 
perſon could do it) and then it ought to be 
by expreſs and preciſe words, 


287. The errors aſſigned in a recovery 
may either be in fact, or in law; but no- 
thing can be aſſigned for error in a common 
recovery which contradicts the record; it 
follows from this principle that no incapa- 
city in a vouchee can be aſſigned for e:ror, 
where he appeared in perſon; bur :t a 
vouchee appears by attorney, an averinent 
may then be made, either that ſuch vouchee 
died before the day on which judgment was 
given, or that he labouied under ſome per- 
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ſonal diſability which rendered him incapa- 
ble of ſuffering a common recovery. 


283. Thus in the caſe of Y/ynne v. Wynne, 
one of the queſtions was, whether the 
plaintiff in error was not eſtopped to aſſign 
the death of the vouchee to have happened 
on the 1oth of May, which was before 
judgment, when it appeared upon the face 
of che record, that ſhe appeared by attor- 
ney on the return day of the writ of ſum- 
mons which was the 16th of May. The 
court were clearly of opinion that the death 
of the vouchee befure judgment, was not 
contrary, but a matter collateral to the re- 
cord, and properly aſſignable for error, and 
triable by a jury; for all the record ſaid 
was, that the vouchee appeared by her at- 
torney ; it did not ſay any thing of her actual 
exiſtence at the time, but put a matter in 
iſſue, which was properly triable by the 


Country. 


259. In a wiit of error to reverſe a 
common recovery, the error aſſigned was, 
that the vouchee was within age and 
appeared by attorney. All the court agreed 
that this circumſtance might well be aſſign- 
ed for error aſter the death of the vouchce. 
f 8 3 290. 80 
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290. So in the caſe of Stokes v. Oliver an 
averment was allowed, that the vouchee, 
who appeared by attorney, was an infant, 
and the recovery was reverſed. 


291. No caſe has ariſen where an aver- 
ment of ideocy has been made againſt a 
vouchee who appeared by attorney, but in 
a late caſe which was determined in the 
Houſe of Lords in Ireland, ſuch an aver- 
ment was held to be good, and not con- 
trary to the record, 


292. In a writ of error to reverſe a com- 
mon recovery the parol ſhall demur for the 
infancy of the tenant. 


In a writ of error of a judgraent in the 
King's Bench in Jreland, the caſe was that 
in a writ of error to reverſe a common re- 
covery the defendant pleaded that he was 
an infant and prayed that the parol might 
demur. To this the plaintiff demurred, 
and judgment was given that the parol 
ſhould demur. 


The judgment was affirmed. 


Note, to the writ of error in this court, 
the defendant again pleaded his infancy and 
24 prayed 
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prayed the parol might demur, which was 
diſallowed. Non datur enim exceptio ejuſdem 
rei cujus petitur diſſolutio. 


293. A recovery ought not to be re- 
verſed, unleſs writs of ſcire facias are iſſued 
againſt the terre-tenants and the heir; be- 
cauſe the errors in a recovery ought not to 
be examined until all the parties intereſted 
in ſupporting it, be before the court. 


294. The iſſuing writs of /crre facias to the 
terre-tenants 1s not deemed to be ex nece/- 
fitate juris, but only diſcretionary in the 
court. 


Thus on a motion in the Court of King's 
Bench to ſet aſide a judgment of reverſal 
of a common recovery on a writ of error 
brought there, becauſe there was no ſcire 
facias to the terre-tenants. It was ſtrong- 
ly debated and on all hands agreed to be 
very inconvenient, that a /ſcire facias ſhould 
not be to the tenants, for otherwiſe a pur- 
chaſer might be deprived of his aſſurance 
without notice. There was urged that the 
terre. tenant cannot be party to the writ of 
error. That they had a record exemplified 
of the reverſal. That the reverſal was in 
35 Car, 2, That the want of a writ of 


ſcire 
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ſcire facias muſt be error either in law or in 
fact, it would not be error in law, for that 
mult appear upon the record itſelf, which it 
did not here, It could not be error in 
fact, becauſe there was no neceſſity of ſuch 
a writ, it was only diſcretionary in the 
court and not ex neceſſitate juris, 


The court was of opinion that the 
awarding writs of ire facias to the terre- 
tenants was diſcretionary. And in a ſubſe- 
quent caſe Lord Mansfeld ſaid that by the 
eſtabliſhed mode of proceeding there mult 
be a ſcire facias againſt the terre-tenants, 
otherwiſe it is an irregularity, but no 
more, 


295. A releaſe of errors from the com- 
mon vouchee cannot be pleaded in bar of 
a writ of error to reyerſe a common re- 


covery. 


In a writ of error to reverſe a common 
recovery the defendant pleaded a releaſe of 
all errors by the laſt and common vouchee. 


It was reſolved by all the judges that 
ſuch releaſe could not be pleaded for the 


common vouchee 1s put in only for form, 
and 


345 


Chap XIV. 
p —— 


Hall and Ux. 
v. Woodcock 
1 Burr, 359. 


Lord Nor- 
rice v. Mar- 
quis of Win- 


cheſter, Cro. 
Eliz. 2. 


345 


Chap. XIV. 


Recoveries. 


and in truth he renders nothing, and there- 
fore it is againſt reaſon that his releaſe 
ſhould bar others that have the loſs, and 


are entitled to have remedy by the reverſal 
of the judgment. 


296. By the ſtatute 10 & 11 V. 3. 
c. 4. reciting that fines, recoveries and 
zudgements were reverſible at any time 
without reſtraint or limitation for any 
error or defect which happened therein, by 
the ignorance or careleſsneſs of clerks, and 
tometimes by unavoidable accidents, it is 
enacted, /. 1. © that no fine or common 
* recovery, &c. ſhall be reverſed or avoid- 
e ed for any error or defect therein, unleſs 
te the writ of error or ſuit for the reverſing 
ce of ſuch fine, recovery, &c. be commenc- 
ce ed or brought and proſecuted with effect 


© within twenty years after ſuch fine levied, 
* or ſuch recovery ſuffered, 


. 2. * Provided always that if any per- 
* ſon who ſhall be intitled to any ſuch writ 
« of error as aforeſaid ſhall at the time of 
* ſuch title accrued be within the age of 21 
© years or covert, uon cempos mentis, im- 
© prifoned or beyond the ſeas, then ſuch 
& perſon, his or her heirs, executors or ad- 


© miniſ{trators 
I 
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mY Chap. XIV. 
© miniſtrators (notwithſtanding the ſaid 0 


c years expired) ſhall and may bring his, 
cc her or their writ of error for the rever- 
<« ſing any ſuch fine, recovery, Sc. as he 
ic ſhe or they might have done in caſe this 
te act had not been made, ſo as the ſame be 
te done within five years after his or her full 

© ape, diſcoverture, coming of ſound mind, 
© enlargement out of priſon, or returning 


« from beyond the ſeas, or death, but not 
te afterwards or otherwiſe.” 


297. In conſequence of this ſtatute a 
writ of error to reverſe a fine muſt be 
brought within twenty years after the fine 
has been levied, and not within twenty 
years after a title has accrued ; for the time 
when the fine was levied is the period from 
which the twenty years are to be reckoned. 


A writ of error was brought 19 Geo. 2. Lloyd v. 
to reverſe a common recovery which was Vaughan, 
ſuffered in 5 Ann. The defendant pleaded * 4.4257. 
this ſtatute in bar, the writ of error not 
having been brought within twenty years 
after the recovery was ſuffered, to which it 
was anſwered that the plaintiff's title did 
not accrue until the death of one of the 
vouchees without iſſue in the year 17 39.— 


After ſeveral arguments the court deter- 
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mined that the writ of error did not lie be- 
cauſe the ſtatute 10 & 11 V. 3. was made 
to quiet poſſeſſions, and to fix a certain 
period beyond which fines and recoveries 
ſhould not be impeached, for the words 
of the ſtatute are expreſs, © twenty years 


after ſuch fine levied or recovery ſuf- 


* fered.” And it has not the words which 
are in the ſtatute of fines, viz. after the 
title accrued, The terminus à quo is the 
time when the recovery is ſuffered, and 
if that was once exceeded, there would be 
no knowing where to ſtop ; a reverſioner 
after an eſtate tail which had ſubſiſted 
above a century might upon this principle 
be allowed to reverſe a common recovery, 
whereas perſons in reverſion were never the 
objects of the legiſlature's care, It was 
ſufficient that they had a chance of the re- 
verſions veſting with the twenty years, in 
which caſe they might bring a writ of error 


but not afterwards. 


298. Where a recovery is ſuffered of 
lands held in ancient demeſne it muſt be 
reverſed by writ of deceit. 


Thus where a writ of deceit was brought 
to reverſe a common recovery ſuffered of 
lands 
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lands which were held of the manor of Chap. xIv. 

Heavering- Atte-Bower in the county of EF To 
; ſex, which is antient demeſne and of which 

the king 1s lord, 


The defendants confeſſed the action, and - 
the Attorney General remitted the dama- 
ges, and prayed judgment, 


A rule was made for judgment, ii cau/a, 5 
which was abſolute on affidavit of ſervice, 
no cauſe being ſhewn, 


299. A common recovery ſuffered in a u 
copyhold court, can only be reverſed by 7e. 
petition to the lord in the nature of a writ 
of falſe judgment. But it ſeems that the 
lord of a manor is not in all caſes bound to 


allow of any proceedings on ſuch a peti- 
tion. 


Thus where a bill was brought to com- smith v. 

pel the dean and chapter of St. Paul's as _ _ 
lords of the manor, to receive a petition in Paul's, 250 
the nature of writ of falſe judgment for 2 2 
reverſing a common recovery ſuffered in Parl. 67. 
the manor court above 30 years beſore, 1 Vern. 367: 
whereby a remainder in tail, which the 

plaintiff claimed, was barred, ſuggeſting 


ſcveral 
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the ſaid lords might be commanded to ex- 
amine the ſame, and do right thereupon, 
To this bill the defendant, Rugle, demur- 
red, and the dean and chapter by anſwer, 
inſiſted, that it was the firſt attempt of the 
kind, and of dangerous conſequence, and 
therefore conceived it not fit to proceed on 
the ſaid petition, unleſs compelled thereto 
by courſe of law. That Rugle being the 
perſon concerned in intereſt to conteſt the 
fuſficicncy of the common recovery, they 
hoped the court would hear his defence, 
and determine therein before any judgment 
were given againſt them, and that they 
were only lords of the manor to obey, &c. 
and prayed that their 11ghts might be pre- 
ſerved, 


This demurrer was allowed by the 
Maſter of the Rolls, and alſo by the Lord 


Chancellor. 


Upon an appeal to the Houſe of Lords, 
it was contended on the part of the appel- 
lant, that this was the only remedy which 
he had, for as no wiit of error or falſe 
judgment lay for reverting a recovery or 
judgment obtained in a copyhold court, the 

| only 
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only method was a bill or petition to the 
lord in the nature of a writ of falſe judg- 
ment, which of common right he ought to 
receive, and to cauſe errors and defects in 
ſuch recovery or falſe judgment to be ex- 
amined, and for this were cited Moore 68. 
Owen 63. Filz. NV. B. 12, 1 Inſt, 60. 4 
Rep. 30. in which ſuch a record is men— 
tioned to have been ſeen by Fenner, where 
the lord upon petition to him had for cer- 
tain errors in the proceedings, reverſed ſuch 


judgment given in his court, 1 Roll, Ab. 
539, 600. Kitchen 8o. By all which it ap- 


peared, that this was an allowed and the 
only remedy, 


That in all caſes where any party hav- 
ing a right to a freehold eſtate, was barred 
by a judgment, recovery, or fine, ſuch 
party of common right might have a writ 
of error, if the ſame were a court of record, 
and a writ of falſe judgment if in a court 
baron or county court. And there could 
be no reaſon why a copyholder ſhould be 
without remedy when a falſe judgment is 
given; and the rather for that 1n real ac- 
tions as this was, the proceedings in the 
lord's courts were according to thoſe in 
IVeſtminſter Ilall. That though a com- 

men 
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mon recovery was a common aſſurance, 
yet it was never pretended that a writ of 
error to reverſe it was refuſed on that pre- 
tence; and if the lord of a manor refuſed 
to do his duty, the Court of Chancery had 
a juriſdiction to compel him thereto. That 
though common recoveries were favoured, 
and had been ſupported by ſeveral acts of 
parliament, yet no parliament ever thought 
fit to deprive the parties bound by ſuch re- 
coveries of the benefit of a writ of error. 


On the other ſide it was argued for the 
reſpondent, that-the perſon who ſuffered 
this recovery had a power over the eſtate, 
that ſue might, both by law and conſcience, 
upon a recovery, diſpoſe of it as ſhe ſhould 
think fit: that ſhe had ſuffered a recovery 
according to the cultom of the manor, 
though nor according to the form of thoſe 
ſuffered in Weſtminſter- Hall : that the ſuf- 
fering of recoveries in any court, and the 
methods of proceeding in them are rather 
notional than real things; and in the Com- 
mon law courts they were taken notice of, 
not as adverſary ſuits, but as common aſ- 
ſurances; ſo that even there few miſtakes 
were deemed ſo great but what were re- 
medied by the ſtatute of Jegfails, or would 

| be 
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be amended by the aſſiſtance of the court: Chap. XIV, 
and if it were ſo in the courts at Veſtmin *TYVY 
fler, where the proceedings are more ſo- 
lemn, and the judges are perſons of learn- 
ing and ſagacity, how much rather ought 
this to ſtand which was ſuffered in 1652, 
during the times of diſorder, and moſt 
proceedings informal, and in the Engliſh 
tongue, in ſuch a mean court, where there 
were few precedents to guide them, where 
the parties themſelves were not empowered 
to draw up their own proceedings as here 
above; but the whole was left to the ſtew- 
ard, who was a ſtranger to the perſon con- 
cerned, and therefore it was hard and un- 
reaſonable that mens purchaſes ſhould be 
prejudiced by the ignorance, unſkilfulneſs, 
or diſhoneſty of a ſteward or his clerks; 
that there was ſcarce one cuſtomary reco- 
very in England, which was exactly agree- 
able to the rules of the Common Law; 
that the queſtioning of this might in con- 
ſequence endanger multitudes of titles 
which had been honeſtly purchaſed, eſpe- 
cially ſince there could be no aid from the 
ſtatutes of jeofails, for they did not extend 
to courts baron; that there was no prece- 
dent to enforce lords of manors to do as 
this bill deſired; that the lords of manors 
Vor, II. Aa were 
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were the ultimate judges of the regularity 
or errors in ſuch proceedings; that there 
was no equity in the prayer of this plaintiff; 
that if the lord had received ſuch petition 
and were about to proceed to the reverſal of 
ſuch recovery, equity ought then to inter- 
poſe and quiet the poſſeſſion under thoſe 
recoveries: that Chancery ought rather to 
ſupply a defect in a common conveyance 
and decree the execution of what each 
party meaat and intended by it, than aſſiſt 
the annulling of a ſolemn agreement exe- 
cuted according to ulage, though not ſtrictly 
conformable to the rules of law. The ap- 
peal was diſmiſſed, and the decree affirmed. 


300. As a common recovery can only 
be reverſed by writ of error or ſome pro- 
ceeding of a ſimilar nature, to which none 
are intitied but thoſe who have an imme- 
diate intereſt in the lands; the law al- 
lows all ſtrangers whoſe intereſts are af- 
fected by a recovery to fallify it. 


3or. It is laid down by Booth in his 
Law of Real Actions, that a recovery may 


be falſified ſeveral ways. 1. By entry and 


plea. 2. By action. 3. By action and plea, 
and 4. By plea only, 


; By 
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By entry and plea, when the party's en- Chap. XIV. 


try is not taken away by the recovery and 
he brings an aſſiſe, and the recovery is 


pleaded againſt him, then he pleads matter 
to avoid the recovery. 


302. It follows from theſe principles, 
that a common recovery may be invali- 
dated on a trial in ejectment; for if a reco- 
very is given in evidence and ſet up by way 
of defence, the plaintiff may ſhew any de- 
fect in the recovery, and if the court is of 
opinion that the recovery is void and the 
plaintiff intitled to recover, ſuch recovery 
is completely falſified as to that action. 
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Thus in the caſe of Sir Butler Wentworth, A Vezey 403. 


which was tried at the bar of the Court of 


3 Ark. 313. 
4 c . 


Common Pleas in Mich. Term 1744, evi- ,/,, 3 Wy, 
dence of weakneſs of underſtanding was e 4; 2 


7 , 


admitted to invalidate the deed, by which A 24. 


a tenant to the præcipe was made for the 
purpoſe of ſuffering a common recovery, 


and the effect of the recovery was by that 
means defeated. 


303. So in the caſe of Jones, ex dem. 
Hale v. Cave, tried at Hereford at the Lent 
Aſſizes 1765, by Sir John Eardley Witmet, 

Aa 2 evidence 
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years may 


falffy. 
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evidence was admitted to prove the weak- 
neſs of underſtanding of the vouchee in a 
common recovery, who appeared by at- 
torney, and the recovery was by that means 
invalidated. ; 


A motion was made the next term for a 
new trial, on account of miſdire&ion of the 
judge, and it was contended that ſuch evi- 
dence ought not to have been admitted ; 
but the motion was refuſed. (a) 


304. A recovery may alſo be falſified 
by action and plea, when the entry of the 
party that has right 1s taken away by the 
recovery, and upon a real action brought, 
the recovery is pleaded in bar of his right. 
F his may be falſified by plea. 


305. By the Common Law, if the te- 
nant of the freehold had ſuffered a com- 
mon recovery, it operated as a good bar 
to all terms for years derived out of the 
freehold; for the perſon who recovered the 


— 


— 


(a) The caſes of Dormer v. Parkhurſt, Goodtitle v. 
Duke of Chandos, and Taylor v. Horde, which have been 
ſtated in the former part of this volume are inſtances 
of recoveries falſified in ejectment. 


lands 
4 
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lands was ſuppoſed to come in by a title 
paramount, ſo that he was not bound by 
the leaſes of the perſon againſt whom he 
recovered: beſides, a termor for years 
could not in any caſe falſify a common re- 
covery. 


306. By the ſtatute of Glouceſter 1 Ed. 1 
c. 11. a remedy was given to the leſſee for 
years, by way of receipt and trial, whether 
the recovery was upon good title, or by 
way of colluſion, and in caſe it appeared 
that the recovery was by colluſion, then the 
leſſee for years was permitted to enjoy his 
term, and the execution was ſtaid until the 
determination of the term. 


307. The operation of this ſtatute not 
having been found ſufficiently extenſive, 
another act was made 21 Hen. 8. c. 15. 
whereby it was provided that a tenant for 
years might fallify a feigned recovery had 
againſt the perſon in reverſion, and that no 
eſtate held by ſtatute merchant, ſtaple, or 
elegit ſhould be avoided by means of any 
feigned recovery. 


308. Although a common recovery can 
only be reverſed by the Court of Common 
Aa g Pleas 
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Bro. Ab. Tit. 
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Fitz. N. B. 
198 and 220 
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Equ'ty, 
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Ferres, 


2 Ab. Eq. 
695. 
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Pleas in the firſt inſtance, and by the Court 
of King's Bench upon a writ of error from 
the Court of Common Pleas, yet the 
Court of Chancery can, in fact, invalidate 
a common recovery, where it appears to 
have been obtained by fraud or impoſition, 
by compelling the recoveror to convey the 
eſtate to the perſon who is intitled in e- 
quity to have it, or by declaring the reco- 
veror to be a truſtee for ſuch perſon. 


Thus where a perſon who was deaf and 
dumb ſuffered a common recovery of in— 
tailed lands, aſſiſted by his uncle, and then 
ſettled the fame to certain uſes, Upon the 
circumſtances of the caſe it appeared he had 
done nothing but what in conſcience he 
ought to have done, yet being under theſe 
circumſtances, the Lord Chancellor ſaid he 
ought to be taken care of in equity, and it 


appearing that the uncle was concerned in 


point of intereſt, the ſettlement was ſet 
aſide, But had he been aſſiſted by an able 
and faithful relation that was not intereſted, 


equity would not have relieved him in lo 
reaſonable an act as this appeared to be. 


309. A Court of Equity will alſo reſtrain 
the operation of a common recovery to 
thoſe purpoſes for which it was intended, 
and will not allow 1t to have a more ex- 


teuſive effect. 


Thus 


Recoverfes. 


Thus where a father on his ſon's marri- 
age, by leaſe and releaſe conveyed lands to 
truſtees and their heirs, to the uſe of the 
father for life, remainder to his wife for 
life, remainder to the ſon for ninety-nine 
years, if he ſhould ſo long live, remainder 
to truſtees during his life ro ſupport con- 
tingent remainders, remainder to the ſon's 
intended wife for life for her joiature, re- 
mainder to the firſt and every other ſon 
of that marriage in tail male, remainder to 
the daughter or daughters of that marriage 
and the heirs of their bodies, till they 
ſhould, out of the rents, iſſues and profits, 
have received 3000 J. remainder to the 
heirs of the body of tne ſon, remainder to 
the ſecond ſon of the father, and to his firſt 
and other ſons, remainder to the right 
heirs of the ſon for ever, The marriage 
took effe&, and they had only two daugh- 
ters, who being in poſſeſſion after all the 
other eſtates determined, which were pre- 
cedent, ſuffered a recovery to the uſe of 
themſelves and their heirs; and one queſ- 
tion in this caſe was, whether by this reco- 
very the remainders were not barred. 
And it was argued that they were, becauſe 
the primary intention of this limitation was 
to make them tenants in tail, and the raiſ- 
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Chap. XIV. ing of the 3000 J. was but a ſecondary in. 


— 


tention thereof, and when they being ſo 
tenants in tail, ſuffered a recovery, this bar- 
red their eſtate tail, and the remainders de- 
pending thereon; but the Lord Chancellor 
was clear of opinion, both upon the firſt 
ſpeaking to it, and the next day after, that 
this was but in the nature of a ſecurity for 
the 30091, and though the recovery barred 
the eſtate tail and remainders at law, yet 
the daughters were but in the nature of 
truſtees (after the 30097. raiſed) for thoſe 
in remainder; that before the recovery 
they had but an eſtate tail for their ſecu- 
rity for that ſum ;. that after the recovery 
they had the fee ſimple ; but ſtill the ſame 
in a Court of Equity was but a ſecurity till 
that money was raiſed ; that thoſe in the 
remainder had the equity of redemption 
in the ſame manner as the perſon who 
made that ſecurity would have had if no 
ſuch limitation in remainder had been; 
that therefore they might at any time, by 
paying off that 3000 l. determine the eſtate 
of the daughters, and then the daughters 
would be but truſtees for them, 
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Hovszs of Lorps of IRELAND. 


Guſtavus Hume, Eſquire, Plaintiff in Error. 


William Burton, Eſquire, 
Son and Heir of the 


Right Hon. Benjamin 


Defendant in Error. 
Burton, deceaſed, 


IR Guſtavus Hume being ſeiſed in fee 

of the lands in queſtion, and having 
iſſue two daughters only, Mary and Alice, 
by indentures of leaſe and releaſe, dated 
the 5th and 6th of Auguſt, 1729, conveyed 
his eſtate to truſtees and their heirs, to the 
uſe of himſelf for life, and after his deceaſe, 
to the uſe of Mary Hume his eldeſt daugh- 
ter during her life, remainder to truſtees to 
preſerve contingent remainders, remainder 
to her firſt and other ſons in tail male, re- 
mainder to the daughter and daughters of 
Mary, and the heirs of their bodies lawfully 
iſſuing, and in default of ſuch iſſue, remain- 
der 
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der to Alice his ſecond davghter for life, 
remainder to truſtees to preferve contin- 
gent remainders, remainder to her firſt 
and other ſons in tail male, remainder to 
the daughters of the ſaid Alice and the 


heirs of their bodies, with divers remain- 
ders over. 


After the death of Sir Guftavus Hume, 


Mary Hume his eldeſt daughter married 


Nicholas Leſtus, who took the name of 
Hume, in addition to the name of Loeſtus, 
and was afterwards created Earl of EH, by 
whom ſhe had iſſue one ſon only, named 
Nicholas, who was born the 11th. September 


1738. | 


Alice Hume, the ſecond daughter of Sir 
Gu/iauis Hume, married George Rochford, 
Etq; by whom ſhe had iſſue one ſon only, 


Cuſftavus, firnamed Hume, the plaintiff in 
error. 


By virtue of the above mentioned ſet- 
tlement, Nicholas, Earl of Eh, the ſon of 
ary Hume, upon the death of his mother, 
became ſciſed of an eſtate tail in the lands 
Mm queſtion; and Ciſtavus Hume was en- 
utled to a remainder in tail, to take effect 

in 


APP EN DI Xx. 


in poſſeſſion, on the death of Nicholas, 
Earl of Eh, without iſſue. 


On the 14th of July, 1759, the ſaid 
George Rochford, and Alice his wife, and the 
plaintiff, Guſtavus Hume, their ſon, exhibit- 
ed their bill in the court of Chancery» 
againſt Nicholas the father, and Nicholas his 
ſon, and againſt his majeſty's attorney-ge- 
neral, ſtating the ſettlement of 1729, and 
that Nicholas the ſon was born an idiot, and 
from his nativity had continued to be, and 
then was an idiot, and incapable of con- 
ducting or managing his affairs. T hat the 
ſaid Nicholas, then a minor, was near at- 
taining his age of twenty-one years, and 
that Nicholas, the father of the ſaid minor, 
intended to carry into execution a ſcheme 
for his ſaid ſon's ſuffering common reco- 
veries of the Hume eſtate, and to ſend him 
out of Ireland, beyond the reach of the pro- 
ceſs of the court, and charging, that Nicho- 
las, the father of the ſaid minor, under 
colour of ſome authority from his ſon, 
though then a minor, intended to cut Cown 
and deſtroy the timber on the eſtates, and 
to commit other waſte, and exerciſe other 
afts of ownerſhip over the eſtate; and that 
the ſaid minor had not ſufficient capacity 

or 
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' * . 
or underſtanding to put in an anſwer to the 
ſaid bill, and therefore praying that the 


court would make a ſpecial order for the 
minor's perſonal appearance in court, and 


that in the mean time ſuch order or orders 


might be made as the court ſhould think fit, 
for the preventing the minor from ſuffering 
common recoveries, when he ſhould come 
of age, and for preventing the iſſuing any 
proceſs, preparatory to the ſuffering ſuch 
common recoveries, until the ſaid minor 
ſhould appear in perſon, and that ſuch or- 
der might be made, or proceſs iſſued, as 
ſhould be effectual to prevent the minor's 
being removed out of the kingdom, with- 
out leave of the court. 


On the 16th July, 1759, Nicholas, the 
father of the ſaid minor was ſerved with a 
copy of this bill, and a ſubpcena to anſwer 


the ſame, and on the 20th of the ſaid month 


the plaintiffs in the ſaid cauſe petitioned 
the then lord chancellor, and upon the con- 
tempt incurred by the ſaid Nicholas the 
father, for want of an appearance to the 
ſaid bill, obtained an order, “ that no com- 
© mon recovery ſhould be ſuffered by or 
te jn the name of the ſaid Nicholas the ſon, 
ce of the lands and premiſes in the ſettle- 

« ment 
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* ment of the 6th of Auguſt, 1729, or any 
«© of them, and that no proceſs or commiſ- 
« ſion preparatory to the ſuffering ſuch 
* common recovery or recoveries ſhould 
ce iſſue, without the ſpecial order of the 
* court, to be obtained upon motion to 
© be made upon previous notice, and that 
ce Nicholas the father, or any other perſon, 
© ſhould not remove the perſon of Nicholas 
*© the ſon out of the kingdom, without the 
© leave of the court; and that all perſons 
* ſhould be reſtrained from cutting down 
* any woods or timber trees, or commit- 
ce ting any waſte upon the ſaid eſtates.” In 
which cauſe no further proceedings were 
had by the ſaid George Rochford and his 
wife, or the plaintiff, 


On the 22d. of September, 17 59, the ſaid 
Nicholas came of age ; yet the ſaid Nicholas 
the father, refuſed to permit his ſon to ap- 
pear during the life of his ſaid father, he re- 
maining under the ſaid contempt whilſt he 
lived, 


On the 31ſt of O#Zober, 1766, Nicholas 
the father died, leaving the ſaid Nicholas 
his only ſon, who ſucceeded to his father's 
honors and eſtates, and on the 19th of De- 

cember, 
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cember, in the ſame year, an application 
was made to the court of Chancery by the 
ſaid George Rochford and his wife, that a 
commiſſion might iſſue to try the idiocy or 
inſanity of the then earl, an order was made 
accordingly, and a commiſſion iſſued, di- 
rected to certain perſons, commanding 
them perſonally to examine the ſaid Ni- 
cholas, Earl of Eh, by ways and means 
whereby they might be fully informed, 
whether the ſaid Nicholas, Earl of Ely, was 
an idiot or perion of unſound mind, and if 
he was, then, whether he had been ſo from 


his nativity, or from any other, and what 
time. 


The commiſſioners met, and iſſued their 
precept to the ſheriffs of Dublin to return a 
jury, which was accordingly done, and wit- 
neſſeſs were examined during five days. 
On the ſixth day the commiſſioners and 
Jury proceeded to the perſonal examina- 
tion of the ſaid Nichelas, Farl of Ely, and 
examined him for a conſiderable time, the 
chairinan then gave a charge to the jury, 
and they found a. verdict, © that the faid 
« Nicholas Hume, Earl of Ely, in the ſaid 
cc commiſnon named, was not at the time of 
te taking che inguiſition, an idiot, or a per- 
« fon 
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* ſon of unſound mind ;” and the commil- 
ſioners agreed in opinion with the ſaid 
jurors, and ſigned and ſealed the ſaid inqui- 
ſition, and the commiſſion and inquiſition 
were duly returned and filed. 


— 


An application was ſoon after made to 
the court of Chancery by motion, that the 
order, reſtraining the earl from ſuffering a 
recovery of his eſtates might be diſcharged, 
and, after taking up four days in hearing, 
the order was diſcharged. A few days af- 
rer a petition of George Rochferd and his 
wife was heard, praying that the inquiſition 
taken on the ſaid commiſſion might be ſet 
aſide, and that the lord chancellor would 
be pleaſed to examine the earl perſonally, 
or that a new commiſſion might iſſue, when 
his lordſhip declared, he ſaw no reaſon for 
making any order on ſuch petition, 


On the 11th of February, 176), a deed 


of bargain and ſale was executed by the 


earl, making a tenant to the præcipe for 
ſuffering recoveries, and declaring the uſes 
thereof to himſelf in fee, he alſo ſigned 
warrants of attorney for ſuffering the reco- 
veries. In the evening of the fame day the 
deed, and alſo the warrants of attorney 
were acknowledged by the earl, in the pre- 


lence 
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ſence of the Lord Chief Juſtice Clayton, 
who came to the earl's houſe to take the 
acknowledgments. And a common re- 
covery was ſuffered of the earl's eſtates, as 
of Hilary term, 1767. 


In the Trinity term following, the earl, 
to prevent any objection that might be 
made to the former recoveries in point of 
form, ſuffered other recoveries in which 
the tenants to the precipe were made by 


fine. The fines and warrants of attorney 


having been acknowledged before the ſame 
Lord Chief Juſtice. 


Mr. Rochford and his wife, and Guſtavus 
their ſon, appealed to the Houſe of Lords 
of England, from the order, diſcharging the 
order which reſtrained the earl from ſuffer- 
ing recoveries, and the order, refuſing a 
new commiſſion, and by their petition of 


appeal, particularly ſtated, that recoveries 


had been ſuffered by the earl in conſequence 
of thoſe orders, that the remainders limited 
to the then appellants by the ſettlement of 
1729, were thereby barred, and that the 


appellants were without remedy if the ſaid 
orders ſhould ſtand. 


This 
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This appeal was heard in 1768, when it 
was determined that with reſpect to the or- 
der, refuſing the application for a new 
commiſſion, the appeal ſhould be diſmiſ- 
ſed upon the ground, that no appeal to the 6-4 
Houſe of Lords lies againſt an order, 
awarding a commiſſion of idiocy or lunacy 
by the Lord Chancellor, Lord Keeper, or 
Lords Commiſſioners of the Great Seal, nor 
againſt any proceedings touching the 
awarding or iſſuing ſuch commiſſions, And 
with reſpect to the order which diſcharged 
the order, whereby the earl was reſtrained 
from ſuffering common recoveries, the 
ſame was affirmed, 


On the 6th of November, 1769, the Earl 
of Ely executed his laſt will, which was du- 
ly atteſted, whereby he gave and bequeath- 
ed all his real and perſonal eſtate ro his 
uncle, Henry Loftus, who was his heir at 
law ex parte paterna, and died in two days 
afterwards. | 
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In the year 1770, a bill was filed by 
Mr. Rochford and his ſon, againſt the ſaid 
Henry Loftus, the deviſee of the laſt earl, 
and others, ſtating the ſettlement of 1729, 
and ſeveral of the proceedings before men- 
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tioned, and charging the general incapacity 
of the late earl, ariſing as well from natu— 
ral as accidental cauſes to manage his 
affairs, or do any act towards diſpoſing of 
his eſtate; and therefore praying that the 
deeds, declaring the uſes of the fines and 
recoveries might be ſet aſide, and the fines 
and recoveries declared to enure to the uſes 


of the ſettlement of 1729. 


To this bill the defendant, Henry Loftus, 
filed two pleas, and an anſwer. As to ſo 
much of the bill as ſought to ſet aſide the 
deed, declaring the uſes of the fines and 
recoveries, and a conveyance to the uſes in 
the ſettlement of Sir Guſtavus Hume, the 
defendant pleaded, that the late Earl of Ely 
at the time of executing the deed, declaring 
the uſes of the fines and recoveries, and of 
levying the fines and ſuffering the recove- 
ries, was of ſound mind, memory, and un- 
derſtanding, ſo as to be capable of execut- 
ing deeds, levying fines, and ſuffering 
recoveries, good and valid in the law. — 
He then ſtated the proceedings above men- 
tioned and the two ſets of recoveries, and 
the fines levied by the late earl; and he 
further pleaded, that by virtue of the ſaid 
common recoverics the ſaid earl became 

ſeiſed 


3 


V 


ſeiſed in fee, and being ſo ſeiſed, died on the 
12th of November, 1769, unmarried and 
without iſſue, leaving the defendant his un- 
cle and heir at law, who thereupon became 
ſeiſed in fee of the ſeveral eſtates of which 
the late earl was ſeiſed in fee, and denied 
that any fraud, impoſition, or undue influ- 
ence had been practiſed upon the late earl 
in obtaining the ſaid fines or recoveries. 


Theſe pleas were argued, and the Lord 
Chancellor was pleaſed to order that as 
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to the ſecond plea, which related to the 


real eſtates, it ſhould ſtand for an anſwer, 
with liberty to except. Iſſue was joined, 
and witneſſes were examined on both ſides, 
and the cauſe having been heard, the Lord 
Chancellor diſmiſſed the bill, as to the real 
eſtate without coſts, 


From this decree an appeal was brought 
to the Houſe of Lords of England, and af- 
ter hearing counſel, it was ordered, that 
the decree ſhould be affirmed, 


In November, 1779, Guſtavus Hume, the 
" fon of Mr. Rochford, brought a writ cf 
error to reverſe the recoveries ſuffered in 
Trinity term, 1767, in which the tenants to 
the præcipe were made by fine: and the re- 
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cords of the recoveries being brought into 
the court of King's Bench, the plaintiff 
aſſigned for error, that at the time of the 
caption and acknowledgment of the war- 
rant of attorney, and at the time of the ſaid 
Nicholas, Earl of Ely, being called in the 
ſaid court of Common Pleas to warranty, 
and alſo at the time of ſuing forth the writ 
of entry, and from thence until and at the 
time of rendering the ſaid judgment, and 
until and at the time of the deceaſe of the 
ſaid Nichclas, Earl of Ely, and at all times 
from the 20th of November, 1759, he the 
ſaid Nicholas Hume, Earl of Ely, was non 
compos mentis, and of unſound mind ; ſo 
that he was not ſufficient to govern him- 
ſelf, his lands, tenements, hereditaments, 
goods or chattels, and this the plaintiff was 


ready to verify, 


Willioam Burton, the heir of Benjamin 
Burton, demandant in the recovery, being 
formally brought before the court, pleaded 
to the aforeſaid aſſignment of errors, be- 
cauſe the ſaid Nicholas, Earl of Ely, was 
compos mentis and of ſound mind, and ſuf- 
ficient to govern himſelf, his lands, tene- 
ments, and hereditaments, 


Iſſue 
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Iſſue being thus joined, and a jury im- 
pannelled and ſworn, counſel on behalf of 
Mr. Hume the plaintiff in error, offered to 
produce evidence of the incapacity of the 
faid earl, but the counſel for the defendant 
inſiſted, that the acknowledgment of the 
warrant of attorney before the chief juſtice, 
was a judigal act and matter of record, and 
was concluſive evidence of the earl's ſanity, 
and therefore the plaintiff ought not to be 
ſuffered to go into parol evidence in con- 
tradiction to it. The judges who preſided 
at the trial, were unanimouſly of opinion 
with the defendant, and therefore did not 
permit the plaintiff to go into ſuch evidence 
in contradiction to the record, but directed 
the jury to find for the defendant. 


A bill of exceptions to the directions of 
the court on the ſaid trial, was tendered by 
the plaintiff, in ſubſtance, as follows: that 


the plaintiff offered to give parol, written, 


and circumſtantial evidence to prove the 
fact which he had alledged in pleading, and 
in particular, that the late Lord Chief Juſ- 
tice was impoſed upon, and induced to 
take the warrant of attorney from the late 
Earl of Ely as a literate perſon, when in 
truth he was illiterate, and incapable of 
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reading and underſtanding the ſaid war- 
rant of attorney. And the counſel for the 
defendant thereupon inſiſted that no ſuch 
evidence was admiſlible ; for that upon the 
face of the record there appeared conclu- 
five evidence in favour of the defendant, 
and that the plaintiff ought not to be per- 
mitted to give any ſuch evidence to the 
point in iſſue, and the court accordingly 
refuſed to permit the plaintiff to go into 
any ſuch evidence, and directed the jury to 
find in favour of the defendant, wherefore 
the plaintiff's counſel excepted to the ſaid 
opinion and direction of the court, and 
prayed the ſaid juſtices to affix their ſeals 
to the ſaid bill of exceptions, 


A writ of error was then brought in the 
Houſe of Lords of Ireland, and on behalf 
of the plaintiff in error it was contended, 
that the recovery ought to be reverſed, be- 
cauſe it appeared from reaſon and authori- 
ties in law, that if a perſon inſane, or an 
infant under the age of twenty-one years 
ſuffered a common recovery by attorney, 
it was an error for which the common re- 
covery ought to be reverſed; the acts of 
an infant and thoſe of a perſon nen compos 


mentis being equally invalid in this reſpec, 


they 


4111 1ISL 


they not having a capacity to transfer an 
authority to a third perſon to act for them. 
That as to the ſecond error ariſing upon 
the bill of exceptions taken to the judg- 
ment of the court of King's Bench, which 
was, that the plaintiff in error was by mat- 
ter appearing upon the face of the record 
precluded from trying the fact upon which 
iſſue was joined, and though the iſſue was 


Joined, and the plaintiff and defendant 


agreed to try it by the country, yet the jury 
muſt try it without evidence; it was a doc- 
trine which had never been heard of, and 
in ſupport of which no caſe could be pro- 
duced. The doctrine was, that the plain- 
tiff was eſtopped from giving evidence, 
becauſe it appeared on the record, that the 
Chief Juſtice of the Common Pleas had 
ſigned the caption of the warrant of attor- 
ney ; and for this reaſon the plaintiff muſt 
be precluded from giving evidence of the 
incapacity of the late Lord Ely, at the time 
of the acknowledgmeat of the warrant of 
attorney. 


In anſwer to which it was contended, that 
the inſanity of the vouchee (who it was 
admitted appeared by attorney) was a mat- 
ter of fact which, if true, made the recovery 
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erroneous, and that the plaintiff was not 
eſtopped from aſſigning it zs error. 


When a recovery is ſuffered by warrant 
of attorney, the very foundation and the 
whole of the proceeding is the warrant, and 
if the party executing the warrant has not 
capacity to execute it, every thing that 
follows in conſequence of it muſt be void; 
it is the principal, and every thing after- 
wards is the acceſſary, and matter of form. 
It is a principle of law, that a perſon of that 
deſcription cannot ſuffer a common reco- 
very, cannot make a warrant of attorney: 
the caſe of an infant is the ſame; he can- 
not do either of thoſe acts, and a jury is to 
decide the fact, whether he was or was not 
an infant. There are ſeveral authorities to 
ſhew that the ſame principle is adopted in 
the caſe of perſons who are non compos, as 
in that of infants. In the caſe of Thompſon 
v. Leach, Lord Chief Juſtice Holt and all 
the other Judges were of opinion that a 
ſurrender by a perſon an compos was abſo- 
lutely void, and that the caſes of infants and 
perſons von compos were parallel in all 
things, except that a perſon un compos 
could not ſtultify himſelf. This caſe is alſo 
reported in 3 Meg, 301. and there it ap- 


pears 


APPEND IL: 


pears the court uſed this ſtrong expreſſion : 
The grants of infants, and of perſons non 
© compos, are parallel both in law and rea- 
ce ſon.” If this doctrine be true, it will 
only be neceſſary to ſhew, that if an infant 
ſuffered a common recovery by attorney, 
the perſon in remainder might ailign that 
fact as an error. 1 Roll. Abr. 755. Pl. 6. 
If*an infant brings a writ of error by his 
guardian, and it appears that he ſuffered a 
recovery by atcorney, it ſhall be tried by a 
jury, 2 Roll. Rep. 8 5. There it was a caſe 
of a recovery ſuffered by huſband and wife 
of the wife's eſtate ; the error was, that the 
wife was within age, and had appeared by 
attorney, Iſſue was joined in the fact, and 


it was held by the whole court to be error 


in fact, and to be tried by a jury. The 
ſame doctrine is eſtabliſhed in Cro. Elix. 
739. and in 5 Mod. 209. Thus it appears 
to be ſettled, that if an infant appears by 
attorney, it is error in fact. Perſons cn 
compos and infants are in a ſimilar ſituation 
in this reſpect. It therefore follows, that 
the appearance of Lord Eh, if he was non 
compos, is error in fact. If the principle 
that governs both caſes be the ſame, ſome- 
thing muſt be ſhewn in the warrant of at- 
torney to diſtinguiſh this caſe, ſome differ- 
ence in the power of the Chief Juſtice. 
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It rarely happens that any minute in- 
veſtigation is made by the Chief Juſtice; 
it is as much his duty not to take a war- 
rant of attorney from an infant, as from an 
ideot; he ought not to take it; but jf he 
does, it is not concluſive; it is as ſtrong to 
ſay he was an adult, as to ſay he had a 
found underſtanding: it may as well be 
argued, that the Chief Juſtice would not 
let him acknowledge the warrant if he was 
an infant. Infancy is triable by inſpection, 
like ideocy. The trial of the fact in court 
1s concluſive without a jury, but if the 
Chief Juſtice takes it upon himſelf, it con- 
cludes nothing; it is not his immediate 
buſineſs : the Chief Juſtice, in diſcharging 
this part of his duty, does no more than 
commiſſioners acting under a dedimus po- 
teſtatem de attornato faciendo, and an ac- 
knowledgment before ſuch commiſſioners 
1s not concluſive, It may be argued, that 
there is a reſpect due to the Chief Juſlice; 
that his office is ſacred.— It is admitted, 
that, in the diſcharge of his judicial office, 
he is not to be queſtioned; his integrity is 
not to be attacked; but every other error 
(ſays Lord Baccn). except corruption, may 
be aſcribed to him, 


of Another 
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Another objection is, that it was a mat- 
ter of record that he was of ſound mind, 
and that ſomething appears on record from 
which it is to be inferred, and cannot be 

contradicted. The whole that is ſaid (and 
that is not on record) is, that the Earl ap- 
peared by attorney; but the warrant of at- 
torney makes no part of the judgment, it 1s 
no part of the record, it does not go into 
the office of the prothonotary; and when 
the judgment is made up, that officer re- 
turns the record without the warrant, and 
does not return that until required by a 
ſpecial writ. Anciently the dedimus pote/- 
tatem never came into the court of Com- 
mon Pleas; it went into the court of Chan- 
cery ; it was no part of the record, But 
even admitting that it was part of the re- 
cord, ſtill it does not eſtop the plaintiff 
from giving evidence of ideocy : the coun- 
ſc] for the defendant were well aware that 
it did not, otherwiſe they would have re- 
lied on it as an eſtoppel by demurring or 
pleading: but inſtead of that, they came 
to the bar of the King's Bench, made the 
objection of a ſudden, and the judges were 
obliged to give that opinion of a ſudden, 
which, if they had time to conſider of it, 
they never would have given, 
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Even if the warrant be conſidered as 
part of the record, yet it is no eſtoppel. 
An eſtoppel is an act by record deed or 
pais, by which the party is eſtopped from 
diſcloſing the truth of his caſe; this is not 
artificial reaſoning; it is the very fact, it is 
exactly the pręſumptio juris et de jure. But 
it is a ſettled principle, that eſtoppels ſhall 
not be favoured. Co. Litt. 352. a, They 
are even conſidered as odious. Co. Lite. 
365. 5. Another rule as to eſtoppels is, 
that every eſtoppel muſt be certain to every 
intent, Co. Litt. 352. b. The eſtoppel 
here is, that Nicholas Earl of Ely acknow- 
ledged a warrant of attorney, from which 
it does not appear that he was of ſound 
mind when he acknowledged it, or before, 
or after, or even at the moment, 1t can 
only be inferred—it muſt be inferred, that 
the Chief Juſtice enquired as to his capa- 
city, and found him of ſound memory. 
But in caſes of eſtoppels, this cannot be 
ſupported by inference; it muſt appear di- 
rectly before the court, Here the queſtion 
of inſanity was not directly before the court. 
The late Earl was not before any part of 
the court, but the Chief Juſtice; and a 
party may aver againſt the record, where 

| It 
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it is not the act of the court. The caſe 
of Lord Banbury is ſtrong to this purpoſe. 
He was indicted for murder, and petitioned 
the Houſe of Peers to be tried at their bar. 
They determined, that he was not a Peer 
of Parliament, and the indictment was pro- 
ceeded on in the King's Bench, and he 
pleaded his peerage there; to which the 
Attorney General replied the judgment of 
the Peers: to which Lord Banbury demur- 
red, and the demurrer was allowed. The 
court agreed, that he was not eſtopped by 
that judgment from pleading his Peerage, 
becauſe the queſtion of his Peerage was not 
directly before the Peers, but incidentally. 
But they held, that if there had been a 
queſtion of Peer or not Peer referred to 
that Houſe by the crown, and that 7 
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had determined he was no Peer, it would 
have been concluſive. 


In the caſe of Vynne v. Wynne, 1 Wilſon's Ante .. 8 3. 
Rep. 35. where the error aſſigned was, that 
the vouchee died before the return of the 
writ of Summoneas ad Warrantizandum, the 
court were unanimouſly of opinion, that 
the plaintiff Was not eſtopped from aſſign- 
ing this fact for error, becauſe the death of 
the rouchee was not contrary to, but a 
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matter collateral to the record, and pro- 
perly aſſigned and triable per pais. From 
all which it was concluded, that evidence 
of inſanity might be admitted in this caſe. 


On the other ſide it was argued, that this 
was a writ of error brought ſixteen years 
after the recovery ſuffered, fourteen years 
after the death of Earl Nicholas, whoſe ca- 
pacity was now ſought to be queſtioned, 
many years after the death of the Lord 
Chicf Juſtice who took the acknowledg- 
ment, and after a variety of acts of domi- 
nion by the late Earl Nicholas in favour of 
creditors and purchaſers, If then the plain- 
tiff could, under theſe circumſtances, over- 
reach a common recovery upon the 
ground of incupacity in the man who had 
ſuffered it, the miſchiefs would be end- 
leſs, The common aſſurances of the 
realm would be ſhaken; the land marks 
of property would be deſtroyed, and no 
man could ſay that he held his eſtate by a 
ſecure title, becauſe it would be in the 
power of any man, merely for the purpoſe 
of litigation, to queſtion ſuch title, not for 
any defect appearing upon the face of it, 
but merely on an allegation that a com- 

mon 
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mon recovery (the ground and foundation 
of it) was ſuffered by a perſon who had not 
a ſufficient degree of capacity to enable 
him ſo to do; by which means the credit 
due to the judicial character would be im- 
peached; juries would be reſorted to, to 
decide upon the integrity, ſkill and ability 
of the judges of the land; and the validity 
of common recoveries would be referred to 
the deciſion of a jury, againſt the ſolemn 
adjudication of the Court of Common 
Pleas ; a court to which alone the law has 
entruſted the care of them, and which in 
the eye of the law is ſolely competent to 
guard againſt any abuſe of that privilege, 
"*hich confe ſſedly belongs to every man 
who has an eſtate tail, 


That if a common recovery could be 
impeached by writ of error, upon the 
ground of incapacity in the party acknow- 
ledging a letter of attorney, by parity of 
reaſon a fine levied by a feme covert might 
be impeached, upon an allegation that ſhe 
really ated under conſtraint of her huſband, 
although the Chief Juſtice of the Com- 
mon Hleas, by receiving the fine, aſter hav- 
ing examined her, had determined it to be 
an act of her own free will: the principle in 

- both 
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both caſes being preciſely the ſame. In 
both caſes the Chief Juſtice has a judicial 
diſcretion to allow or diſallow the parties to 
perform an act of record; and, the Chief 
Juſtice having once exerciſed that diſere- 
tion, it is, in both inſtances, final and con- 
cluſive; and upon this principle, that in all 
caſes there muſt be ſome concluſive evi- 
dence - evidence beyond which courts and 
juries cannot go; and in fines and recove- 
ries, the peculiar necefſivy of adhering to 
this principle is obvious. They are the 
common aſſurances of the land; the title 
of every man to land, or to real ſecurity 
for money due to him, muſt almoſt ne- 
ceſſarily in the courſe of two or three de- 
ſcents, depend upon a common recovery. 
If then the judicial diſcretion of a judge 
admitting a tenant in tail to do an act for 
his own benefit, and for the advantage of 
the public, and the degree of capacity of 
the man who has done ſuch an act, could 


be afterwards queſtioned ; and that too, af- 


ter an interval of many years from his 
death, who could ſay, that he held his pro- 
perty by a ſecure title? Acts of record 
muſt loſe their credit; they would no longer 
ſtand upon their own authority, but muſt 
depend upon the deciſion of juries. 

That 
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That a common recovery was but a cer- 


tain form or courſe allowed by the law, to 
be obſcrved for the better aſſurance of 
lands, and was originally introduced for 
the expreſs purpoſe of barring eſtates tail, 
remainders, and reverſions. Common re- 
coveries therefore were always objects of fa- 
vour and protection in a court of law.— In 
the language of Lord Hobart, © judges are 
ce aſtute in ſupporting them, and in invent- 
© ing reaſons to maintain their authority.” 
Defects, which in adverſary actions would 


be fatal, are overlooked in common re- 
cov eries, 


After hearing counſel on this writ of er- 
ror, the following queſtion was put to the 
judges, © whether in a caſe where the 
© youchee in a common recovery appears 
« by attorney, the caption of the warrant 
© of attorney, appointing ſuch attorney 
« appearing upon the record to be taken 
ce by the Chief Juſtice of the Common 
« Pleas, out of court, was concluſive evi- 
« dence of the capacity of ſuch vouchee 
* as to the ſoundneſs of his mind to make 
e ſuch attorney, and ſuffer ſuch reco- 
t very?» 
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The judges were divided. But the ma- 
jority were of opinion, that the caption of 
the warrant of attorney, appearing on the 
record to be taken by the Chief Juſtice out 
of court, was not concluſive evidence of 
the capacity of the vouchee. Whereupon 
it was ordered and adjudged that the judg- 
ment given in the court of King's Bench 
ſhould be reverſed, and that the verdict 
ſhould be ſet aſide and annulled, and that 
the parties ſhould proceed to a new trial 
upon the iſſue joined between them as in 
the ſaid record, 


A new trial was accordingly had on the 
22d of November, 1784, at the bar of the 
court of King's Bench, when the plaintiff's 
counſel offered to give parol evidence to 
prove the fact upon which iſſue was joined, 
that is, to ſhew, that at the time of the cap- 
tion of the warrant of attorney, Cc. the 
ſaid Nicholas, Earl of Ely, was of unſound 
mind, ſo as not to be able to manage him- 
ſelf, his lands, tenements, c. But the 


counſel for the defendant inſiſted that the 


plaintiff ought not to be allowed to go into 
ſuch evidence, as his counſel had offered, 
inaſmuch as they on the part of the de- 
fendant had evidence of record to produce, 


which 
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which was concluſive to the fact in iſſue, 
and therefore could not be controverted, 
that is to ſay, a commiſſion iſſued out of 
the court of Chancery, on the petition of 
George Rochford and Alice his wite, the fa- 
ther and mother of the plaintiff, on behalf 
of themſelves and of the plaintiff, to try 
the ſanity of Nicholas Hume, Earl of Ely, 
and the inquiſition taken in conſequence of 
ſuch commiſſion, by which inquiſition jt 
was found that the ſaid Nicholas Hume, 
Earl of Ely, was not an ideot, or & perſon 
of unſound mind: and alſo a fine, with 
. proclamations levied of the lands of which 
the recovery ſought to be impeached had 
been ſuffered, and taken before the chief 
juſtice of the Common Pleas on the ſame 
day on which the warrant was acknowledg- 
ed, which fine was levied to Henry Loftus, 
for the purpoſe of making him tenant to the 
recipe in that recovery. The court being 
of opinion that this was the proper mode of 
proceeding, the defendant's counſel accord- 
' ingly gave in evidence to the jury, the ſaid 
commiſſion and inquiſition, finding that 
Nicholas Hume, Earl of Ely, was not an 
ideot or perſon of unſound mind: and alſo 
a fine, with proclamations, levied by the 
ſaid Nicholas Hume, Earl of Ely, of the 
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lands, Cc. in the ſaid recovery to Henry 
Loftus, for the purpoſe of making him te- 
nant to the precipe, and which was taken 
by the Lord Chief Juſtice of the Court of 
Common Pleas, on the 8th of July, 1767, 
being the ſame day on which the acknow- 
ledgment of the warrant of attorney was 
taken by the ſame Chief Juſtice, And the 
counſel alſo gave in evidence the warrant 
of attorney and the caption thereof, And 
the defendant's counſel thereupon inſiſted 
that the ſaid inquiſition, finding that Nicho- 
las Hume, Earl of Ely, was not an ideot or 
perſon of unſound mind, had for ever con- 
cluded that queſtion, That the fine and 
recovery were both before the court; that 
the fine was of the ſame lands, and paſſed 
the ſame eſtate on the ſame day to the te- 
nant to the precipe in the recovery, on 
which the warrant of attorney was acknow- 
ledged, and that it conſtituted a part of the 
ſame aſſurance: that the fine gave, and 
was meant to give operation to the reco- 
very, and that without it the recovery would 
have been a mere nullity: that therefore 


there was a maſs of evidence, concluſive as 


to the ſanity of Nicholas, Earl of Ely, and 
of a nature not to be controverted, laid be- 
fore the court, and that no parol evidence 


could 
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could or ought to be received on the part 
of che plain.iff as to the iſſue depending. 


The court having declared it to be their 
opinion that the ſaid fine, præcipe and con- 
cord, together with the caption of the ſaid 

fine, as likewiſe the ſaid warrant of attor- 
ney and the caption thereof, were conclu- 
ſive evidence of the ſanity of the ſaid Earl 
of Ely upon the ſaid iſſue. A verdiC was 
therefore found for the defendant, and 
judgment given thereon by the court of 
King's Bench, * that the judgment of the 
« court of Common Pleas ſhould be in all 
ce things affirmed, and remain in full force 


« and effect, notwithſtanding the cauſes 
ce aſſigned for error.“ | 


A bill of exceptions was raken to the 
opinion of the court, and a writ of error 
was brought in the Houſe of Lords. 


In ſupport of this writ of error, it was 
contended on the part of the plaintiff, that 
the court of King's Bench had erred in 


their judgment, and ought to have per- 
mitted the plaintiff in error to have laid be- 
fore the jury, evidence to prove the fact 
referred by both parties to the jury, and 


S ought 
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VV 
ought not to have determined that the ſaid 
fine and the caption of the ſaid warrant 
were concluſive evidence of the ſaid fact. 


ift. Becauſe it was an incontrovertible 
maxim of law, that the fine of a tenant in 
tail did not take away the right of him in 
remainder, but if the fine levied by Nicho- 
{as Hume, Earl of Ely, ſhould be held con- 
cluſive evidence of his ſanity againſt the 
plaintiff in error, ſo as to eſtop him from 
proving that Earl Nicholas was not of ſound 
mind at the time ſet forth in the pleadings, 
then the fine of the tenant in tail would be 
made by the judges, to do indrrely that 
which the law declares it cannot do drrefly, 
namely, to deſtroy the title of the remain- 
der man, | 


2dly. Becauſe the Houſe of Lords hay- 
ing reverſed the judgment of the court of 
King's Bench, which held the record of the 
recovery concluſive evidence of the ſanity 
of Earl Nicholas, and having directed the 
parties to proceed to a new trial of the iſſue 
Joined between them upon that fact, it was 
now fettled by the final judicature, that a 
recovery ſuffered by warrant of attorney, 
might be reverſcd for the incapacity of the 
vouchce, 
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vouchee, appearing by attorney, and that 
the remainder-man affected by that erro- 
neous recovery had a right to prove before 
a jury, that the vouchee in the recovery was 
non compos mentis; but if the fine of Nicholas, 
Lord Ely, ſhould be allowed to operate as 


an eſtoppel againſt all proof of the un- 


ſoundneſs of his mind, at the times ſpeci- 
fied in the iſſue, then the recovery, which 
has been adjudged reverſable for that error, 
would become irreverſable by the effect of 
a fine, which in itſelf could not prejudice 
the right of the appellant, the remainder- 
man, and thus the late deciſion of the 
Houſe in this caſe, would be rendered al- 
together nugatory and ineffeCtual, 


2dly. Becauſe the preſent action was a 
writ of error to reverſe the common reco- 
very ſuffered by Earl Nicholas, and not to 
reverſe any other act of his whatſoever ; the 
validity or effect of the fine was not now in 
controverſy between the parties; the rule, 
which ſays, that a fine ſhall not be queſtion- 
ed for the inſanity of the conuſor, applies 
not to the caſe of a plaintiff who does not 
ſeek to impeach or interfere with that fine, 
but merely to reverſe a judgment in ano- 
ther ſpecies of real action, namely a com- 
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mon recovery ; the fine may be good, and 
the recovery erroneous; and although a 
fine may be allowed to protect itſelf, yet to 
infer from thence, that any other act of the 
perſon, who levied that fine, ſhall not be 
impeached for inſanity, was to give an ope- 


ration to fines, which, till the preſent caſe, 
has never been thought of, 


4thly. becauſe the iſſue in the preſent 
caſe was, whether Lord Ely was, on the 
19th day of June, the day of the teſte of the 
writ of entry, and the 6th day of July, the 
day of the judgment, and the 8th day of 
July, the day of the ſuppoſed acknowledg- 
ment of the warrant of attorney of found 
mind, &c. and if the plaintiff had given 
ſufficient evidence of inſanity at any of thoſe 
periods, there ſhould have been judgment 
to reverſe the recovery, but the caption of 
the fine could not have proved the ſanity of 
Earl Nicholas at thoſe ſeveral periods ; and 
therefore ought not to have been allowed 
to operate as an eſtoppel to the evidence 
on the part of the plaintiff, 


cthly. Becauſe from the preceding rea- 
ſons it manifeſtly appeared that the fine le- 


vicd by Earl Nicholas, was not concluſive 


evidence 
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evidence of his ſanity, upon the iſſue join- 


ed between the parties in this cauſe, and it 


Had been ſolemnly decided, that the warrant 
of attorney acknowledged before the ſaid 
Chief Juſtice in the common recovery was 
not concluſive evidence of ſanity ; ſo far 
therefore as the judgment of the court of 
King's Bench declared the fine to be, in 
this action, concluſive evidence of his ſani- 
ty, it militated againſt the ſettled maxims 
which govern fines and recoveries; and ſo 
far as it declared the warrant of attorney to 
be concluſive evidence of the ſanity, it was 
directly ſubverſive of the former judgment. 
And if neither the fine, the warrant of at- 
torney, or the inquiſition, were ſeparately 
concluſive evidence of the ſanity, it was 
impoſſible they could become ſo by being 
united, for though ſeveral circumſtances 
when joined together, may greatly increaſe 
the maſs or weight of evidence, yet it 
ſeemed repugnant to the natural courſe of 
things, that concluſive evidence ſhould 
ariſe from ever ſo many circumſtances or 
pieces of evidence, not one of which being 
in itſclf concluſive evidence. 


6thly. Becauſe the parties had here 
joined iſſue on the fact of ſanity; the queſ- 


tion, 
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tion, whether Nicholas, Lord Ely, was of 
found mind, or not, at the times mentioned 
in the pleadings, was a mere matter of fact, 
fit only to be tried and decided by a jury, 
and was a point, which the parties had 
themſelves expreſsly referred to a jury; it 
was therefore conceived that the jury ought 
to have been permitted to try the point in 
iſſue between the parties, and that the 


plaintiff had a right: to lay his evidence be- 
fore them, 


7thly. Becauſe the proof of the iſſue lay, 
in this caſe, on the plaintiff in error, and 
the defendant ſhould not have been permit- 
ted to have gone into any evidence on his 
part, until the plaintiff had laid the whole 
of the evidence which ſupported his allega- 
tion in the pleadings before the jury, who 
were not bound by eſtoppels, but might 
find the truth if they thought fit. Where- 
as the court of King's Bench prevented the 
plaintiff from laying any evidence on his 
part before the jury, and permitted the de- 
fendant to produce evidence, which even, 
in their own opinion was not concluſive :; 
that is, the court allowed one of the parties 
to go into the proof of his caſe, and denied 
that right to the other, 


On 
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On the other ſide it was contended on 
behalf of the defendants in error, that the 
judgment of the court of King's Bench 


ſhould be affirmed, for the following rea- 


fons : 


iſt, Becauſe the inquiſition, finding, 

te that Nicholas Hume, Earl of Ely, was not 
* an ideot, or perſon of unſound mind,” was 
conclufive, as to the fact in iſſue upon the 
preſent writ of error. With reſpe& to 
perſonal diſability, ariſing from a defect of 
underſtanding, the law admits of no degrees 
in ſuch a deſect, ſave only ideocy and lu- 
' nacy. A man of full age, neither ideot nor 
lunatick, is, in the eye of the law, com- 
pletely ſui juris. No act of his can be 
impeached in a court of law, for defect of 
underſtanding ; and in a court of law, no 
man can be conſidered, to be either ideot 
or lunatick, until he be ſo found on record, 
The antient mode of proceeding, in order 
to aſcertain the fact of ideocy or lunacy, 
ſeems to have been by wric directed to the 
ſheriff, or the eſcheator. The modern 
practice is, to petition the Chancellor, to 
iſſue a commiffion to inquire, whether or 
not, the party be ideot or lunatick. In 
either caſe, the inquiry muſt be by a jury of 
| twelve 
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twelve men, who proceed to determine the 
fact, as well by extrinſick evidence, (if ne- 
ceffary) as by perſonal examination. If 
upon the inquiſition returned, the party be 
ſound ideot or lunatick, this finding is tra- 
verſable ; but if he be found not to be ideot 
or lunatic, this finding is not traverſable. 
In the one caſe, the party may himſelf, or 
his friends may, for him, come into the 
court of Chancery, and deſire that he may 
be examined, and the trial ſhall be by ex- 
amination, and the finding upon that ex- 
amination, be it what it may,is peremptory, 
Bro. Tit. Ideot, Pl. 4. 9. Co. 31. F. N. B. 13. 
233. New Edit. 521. The law then ap- 
pears to be clear, that whether upon a writ 
iſſued de idiota inguirendo, or upon a com- 


miſſion iflued for the ſame purpoſe, a man, 


if he be found ideot or lunatick, may tra- 
verſe that finding, and the finding upon 
ſuch traverſe ſhall be peremptory; but if 
he be found ſane, ſuch finding is, in the 
firft inſtance, peremptory, and never can be 
traverſed: and ſo it was determined in a 
former ſtage of this cauſe, by the Lord 
Chancellor Bowes, upon an application 
wade on the part of the plaintiff to his 
lordſhip, to direct a new enquiry with re- 
ſpect to the ſanity of Nicholas, Earl of Ely, 

when 
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when his Lordſhip was pleaſed to declare, 
te that there was no inſtance in the hiſtory 
« of the Engliſh law of a ſecond inquiry, 
ce where the party was found ſane, that up- 
te on ſuch a finding the party was, for ever, 
« in the eye of the law, completely ſui 
te juris, and accordingly his lordſhip diſ- 
charged an order of his court, which re- 
ſtrained Nicholas, Earl of Ely, from ſuffering 
recoveries of his eſtates; in conſequence 
of which, the recovery, which the plaintiff 
now ſeeks to impeach, was ſuffered, 


2dly. Becauſe, if, during the life of the 
party, after an inquiſition finding him ſane, 
no farther enquiry can by law be made re- 
ſpecting his ſanity, it ſeems to carry very 
great abſurdity and injuſtice, on the face of 
it, to ſuppoſe that ſuch an equiry can be 
made, after his death: the proper mode of 
trial is, by perſonal inſpection, in the caſe 
of a traverſe by a party, who is found ideot 


or lunatick, perſonal examination is the 


only mode of trial, which can be admitted, 
and this alone ſeems deciſive againſt the 
plaintiff, upon the preſent queſtion ; and ſo 
it has been determined by Lord Hardwicke, 
3 Atk. 312, 


3dly. If, 
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3dly. If, after the death of a man, who 
has been found ſane upon a ſolemn trial, by 
the verdict of twelve men, his heir, or a re- 
mainder man, ſhall be allowed to impeach 
his acts, upon an allegation of inſanity, the 
miſchief and injuſtice of ſuch a proceeding, 
would be truly alarming. The object in 
iſſuing a commiſſion of ideocy or lunacy, 
is to aſcertain, whether the party ſhall be 
allowed to exerciſe acts of dominion over 
his property, or whether his perſon and 


_ eſtate ſhall be taken into the cuſtody of the 


crown, for the benefit and ſafety of his heir : 
accord-ngly, no act of a man can be im- 
peached in a court of law, upon the ground 

of inſanity, until after inquiſition, finding 
him ideot or lunatick : after ſuch an inqui- 
ſition, alienations by him not of record may 
be avoided by /cire facias, at the ſuit of the 
crown, but at the ſuit of the crown only; 
and if ſuch alienation has been by matter 
of record, it cannot be avoided even by /cire 


facias at the ſuit of the crown, 4 Co. 126. 


What then muſt be the conſequence to 
purchaſers and creditors, who may be in- 
duced to deal with a man, who, upon a 
ſolemn trial, has been determined to be, in 
the eye of the law, completely ſui juris, if at 

any 
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any diſtance of time after his death, his 
heir, or a remainder-man, ſhall be allowed 
to impeach his acts, whether of record or 
not, upon alledging incapacity, and that too, 
when from the death of the party, the pro- 
per mode of trial, by perſonal inſpection, 
has become impoſſible ? It is therefore 
humbly ſubmitted, as was emphatically 
ſtated, by the firſt law authority in this 
kingdom, ia delivering his opinion judici- 
ally in a former ſtage of this cauſe. 
* That no court of juſtice is now at liberty 
* to go into an enquiry, whether Nicholas, 
© Earl of Ely, was an ideot or of unſound 
* mind; the finding is concluſive ; that 
point has now received a final determina- 
© tion, in a proper, grave courſe ; and, if 
it could be again examined into, it 
© would be of moſt dangerous eonſe- 
e quence : in the carl's life-time he might 
% have traverſed, if the finding had been 
e againſt him, but the finding was for him, 
e by which, he was left to the liberty of 
<* his perſon, and of his eſtate,” 


4thly. It was contended, that the fine in 
this caſe, if it ſtood alone, muſt of neceſſity, 
conclude the queſtion of ſanity. In every 
real action, there muſt be a demandant and 
| tenant; 
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tenant; the demandant is the party grieved, 
who, in a courſe of juſtice demands repa- 
ration, for @ tort done to him; the tenant 
is the wrong-doer, who withholds the lands 
demanded ; hence it is, that in every com- 
mon recovery, it is neceſſary, in the firſt 
inſtance, that the party who means to ſuf- 
fer it, ſhall convey an eſtate of freehold in 
the lands to the nominal tenant; becauſe, 
though a common recovery, is, to ſome 
intents, deemed a fictitious proceeding, yet 
forms of an adverſary action muſt be ob- 
ſerved. In this caſe, the freehold was con- 
veyed by Nicholas, Earl of Ely, to Henry 
Loftus, the tenant in the recovery, by fine. 
It cannot be queſtioned, that the Chief 
Juſtice who took the acknowledgment of 
that fine, by ſo doing, judicially determined, 
the capacity of Earl Nicholas, to acknow- 
ledge the fine, or in other words, to convey 
the freehold of his eſtate, for the purpoſe 
of ſuffering a common recovery, It was, 
accordingly, admitted in argument by the 
plaintiff's counſel in the court below, that 
the fine could never be ſhaken, upon the 
ground of incapacity in Earl Nicholas; but 
an attempt was made, to evade the force 
of it, by inſiſting, that with reſpect to any 
diſtinct and different proceeding, no evi- 

dence 


APPEND I Xx, 


dence whatever of ſanity aroſe from it. 
This argument, however, reſts upon a 
groſs and unfounded aſſumption of a fact; 
becauſe, here the evidence applied, not to 
a diſtin& and different proceeding, but to 
different branches of one and the ſame pro- 
ceeding. In this caſe the fine was levied 
by the vouchee, for the purpoſe of Haking 
a tenant to the præcipe in this recovery ; 
this appears on record, by a writ of entry 
being brought by the demandant in the re- 
covery, againſt the cognizee of the fine, 
and the fine and recovery are but one aſ- 
ſurance to cut off the entail, Pigot 54. So 
that it is plain and palpable, that if the 
plaintiff cannot by law impeach the fine, 
which makes a tenant to the præcipe, ſor 
inſanity in Earl Nicholas, (which, it is ad- 
mitted, he cannot) he 1s equally concluded 
from impeaching every other branch of 
the recovery, which is founded on that fine, 
upon the ſame ground of incapacity; all 
conſtituting one and the ſame conveyance 
or common aſſurance, 


5thly. The error aſſigned here is, that 
Farl Nicholas was not of found mind at the 
time when he appointed an attorney to ap- 
pear for him.. Now, the acknowledgment: 
Vor. II. D d of 
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of the fine, and the acknowledgment of 
the warrant of attorney, were taken at one 
and the ſame time, for one and the ſame 
purpoſe, by the ſame Chief Juſtice ; and 
compoſed only different parts of the 
ſame legal tranſaction, and it is admitted, 
te that the caption of the acknowledgment 
« of the fine is concluſive evidence of the 
tt capacity of Earl Nicholas at that time, 
« to convey the freehold of his eſtate to 
* the tenant in the recovery ; and that the 
« Chief Juſtice of the court of Common 
« Pleas,. did, by taking the acknowledg- 
* ment of that fine, judicially determine 
te his capacity for this purpoſe.” Upon 
what principle then, of reaſon or common 
ſenſe can it be aſſerted, that it is not equal- 
ly concluſive evidence of his capacity, at 
the ſame moment to acknowledge the 
warrant of attorney, which is but another, 
and a lubordinate act neceſſary to give ef- 
ſect to that conveyance, of which, it muſt 
be admitted, the fine is and was meant to 
be the ground and foundation ? 


Ethly. For that a common recovery is 
but a certain form or courſe allowed by 
the law to be obſerved, for the better aſ- 
ſurance of lands, and was originally intro- 

duced, 
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duced, for the expreſs purpoſe of barring 
eſtates tail, remainders and reverſions. 
Common recoveries therefore are always 
objects of favour and protection in a court 
of law. In the language of Lord Hobart, 
Judges are aſtute in ſupporting them, 
«and in inventing reaſons to maintain 
© their authority,” defects, which in adver- 
ſary actions, would be fatal, are overlooked 
in common recoveries. 


After hearing counſel on this writ of 
error, the following queſtions were put to 
the judges. 


1. Whether the commiſſion ſet forth in 
the ſaid record, and the inquiſition there- 
on, whereby it was found that Nicholas 
Ilume, Earl of Ely, in the ſaid commiſſion 
named, was not at the time of taking the 
ſaid inquiſition, an ideot, or a perſon of un- 
ſound mind, with the return of the execy- 
tion of the ſaid commiſhon, which were 
given in evidence on the part of the defen- 
dant in error on the trial of the iſſue at the 
bar of the court of King's Bench, in Mi- 
chaelmas term, in the year 1784, joined up- 
on the averment taken by the plaintiff in 
error in the ſaid cauſe, was in point of law, 
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concluſive evidence of the ſanity of the ſaid 
Nicholas lume, F.arl of Ely, at the time of 
taking the warrant of attorney, ſet forth in 
the preſent record, and of Lis capacity at 
that time as to the ſoundneſs of this. mind, 
to make ſuch warrant of attorney, and ſuf- 
ſer ſuch recovery, as in the ſaid record; ſo 
as to juſtify tne aid court of King's Bench 
in refuſing upon the trial of the aforcſaid 
iſſue, to luffer the plaintiff in error to go 
into parol evident offered by him to prove 
that the ſaid Nicholas, Earl of Ely, was of 
unſound miad at the time of the ſaid war- 
rant taken and acknowledged, and the ſaid 
recovery ſuffered, 


2. Whether the commiſſion and the in- 
quiſition and return thereon, whereby it 
was found that Nicholas Hume Earl of Eh, 
was at the time of taking the ſaid inquiſi- 


tion, not an ideot or a perſon of unſound 


mind, together with the fine, præcipe, con- 
cord, and caption of the ſaid fine, as like- 
wiſe the warrant of attorney and the caption 
thereof, on the 8th day of Juh, 1767, as ſet 
forth in the ſaid record, and what part of 
the ſaid evidence were in point of law con- 
cluſive evidence upon the iſſue, which came 
on to be tried at the bar of the court of 

| King's 
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King's Bench, of the ſanity of the ſaid Ni- 
cholas Hume, Earl of Ely, and of his capa- 
City as to the ſoundneſs of his mind to 
make ſuch warrant of attorney, and ſuffer 
ſuch recovery, as in the preſent record, 
iſſue having been joined upon the averment 
taken by the plaintiff in error on the ſaid 
cauſe, after the death of the ſaid Nichelas, 
and the ſaid warrant of attorney and caption 
thereof ſet forth in the record, appearing to 
have been made and acknowledged before 
the ſaid Chief Juſtice of the court of Com- 
mon Pleas, at the ſame time that the cap- 
tion of the ſaid fine was taken and acknow- 
ledged by and before him, and it appearing 
to the ſaid court upon the ſaid record, that 
the tenant to the precipe in the ſaid recove- 
ry was made by fine, levied and acknow- 
ledged by the ſaid Nicholas, ſo as to warrant 
the ſaid court of King's Bench, in refuſing 
upon the trial of the aforeſaid iſſue to per- 
mit the plaintiff in error to go into parol 
evidence, offered by him to'prove that the 
ſaid Nicholas was of unfound mind at the 
time of the ſaid fine taken, and warrant 


of attorney acknowledged and recovery 
R e ee oO 


3. Whether in caſe where a fine with 
proclamations is levied by tenant in tail, 
Dd 3 and 
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and the præcipe is brought in the ſame term 
againſt the conuſee of ſuch fine, and a com- 
mon recovery ſuffered thereupon, ſuch fine, 
præcipe, and common recovery are to be 
conſidered in law as one common aſſurance 
or conveyance, or as ſeparate common aſ- 
ſurances or conveyances. 


As to the firſt queſtion, the judges were 
unanimouſly of opinion, that the commiſ- 
ſion and inquiſition were not concluſive evi- 
dence of the ſanity of Nicholas, Earl of Ely. 
As to the ſecond queſtion, four of the 
judges were of opinion, that the acknowledg- 


ment of. the fine was not concluſive..evi- 
_ dence of the ſanity of Nicholas, Earl of Ely, 
and three of the judges were of a contrary 


22 kts «5 
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opinion, and as to the third queſtion, the 
judges were unanimouſly of opinion, that 
the fine and recovery were to be conſider-d 
as one aſſurance. 


The judgment of the court of King's 

| Bench was affirmed. 72. 
e. 
he 5 zor has been favoured with the 
"Hes accurate note of Lord Chief 
Baron Yelverton's argument in this caſe. 
And as his Lordſhip's opinion coincided 
F with 


A. 
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with that of the majority of of the Judges, Hit 


and alſo of the Lord Chancellor, it is pre- a ee. i 
ſumed that it muſt prove extremely ac- 


ceptable to the profeſſion. 


The court of King's Bench has deter- 0 _ : 
- mined, and the judges have all agreed, that = g 
the inquiſition finding Nicholas, Earl of Ely, 
not to have been an ideot, or of unſound 
mind, is not concluſive evidence of his 
ſanity at the time of acknowledging the 
warrant of attorney mentioned in the queſ- 
tion: your Lordſhips have determined that 
the warrant of attorney is not in itſelf con- 
cluſive evidence of the ſanity of Lord Ely, 
at the time of acknowledging ſuch warrant; | 
but that it is a matter in pars, and triable 
by a jury: the only remaining queſtion. 
therefore is, whether the fine be concluſive 
evidence of his fanity, at the time of ac- 
knowledging the warrant. The fine I do 
admit is quaſi a judgment, and in that light 
I will beg leave to conſider it; but it is 
not therefore concluſive evidence of the 
ſanity of the conuſor, to do another act.— 
In what caſes judgments ſhall conclude 
either as pleas or as evidence, is no where 
betrer defined than in that learned argu- 


ment of Lord Chief Juftice De Grey, in the 
— 9404 Dutcheſs 
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State Trials, 
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Dutcheſs of King. fon's caſe; & firſt, that 


© the judgment of a court of concurrent 
« Juriſdiction, directly upon the. point, is as 
« a plea, a bar, or as evidence, concluſive 
te between the ſame parties, upon the ſame 
* matter, directly in queſtion in another 
te court. Secondly, that the judgment of 
te a court of excluſive juriſdiction, directly 
«© upon the point, is, in like manner, con- 
„ cluſive, upon the ſame matter, between 


t the ſame parties, coming incidentally in 
« queſtion, in another court, for a differ- 
* ent purpoſe, Bur neither the judgment 
* of a concurrent or excluſive juriſdiction 


cis evidence, of any matter which came 
« collaterally in queſtion though within 
their juriſdiction; nor of any matter in- 
te cidentally cognizable ; nor of any mat- 
te ter to be inferred by argument from the 
judgment.“ 


Thheſe rules are laid down with ſo much 
preciſion and accuracy, that there is not a 
word contained in them which has not its 
ſterling value, nor has a caſe been cited, 
nor do I believe a caſe can be put, which 
does not fall within them, for either they 
are caſes, where acts of parliament have 
eſtabliſned excluſive juriſdictions, between 

certain 
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certain parties, as the certificates of com- 
miſſioners for ſettling army accounts, or 
the proof of debts before commiſſioners of 
bankrupts under the control of the great 
ſeal, or ſentences in matrimonial cauſes, 
annulling a marriage, where one of the 
parties, in a civil ſuit, claimed a title, or 
founded a defence upon ſuch marriage ; or 
ſentences of excluſive juriſdiction, acting 
directly in rem, and to which all the world 
are ſuppoſed to be parties, as condemna- 
tions in the court of Exchequer, which are 
had by publick proclamations, inviting all 
perſons whatſoever, to come in, and claim 
their property, or the ſentences of Admi- 
ralty courts, which judge between nation 
and nation, and from whoſe deciſion there 
lies no appeal but to the ſword. But in all 
theſe caſes the parties to the ſuits, or the 
parties againſt whom the evidence was re- 
ceived, were parties to the ſentences, and 
had acquieſced under them, or derived un- 
der thoſe who had, or they were ſentences 
in ſuits to which all perſons were or might 
have been parties. 


Now, if a fine were like an ordinary 
judgment of a court of competent juriſ- 
diction, it would not be concluſive evidence 

| in 
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in the preſent inſtance, and for theſe rea- 
ſons ; becauſe there is no act of parliament 
which has made a fine under theſe circum- 
ſtances concluſive againſt a remainder- 
man; the remainder- man does not claim 
under the fine, he never could be ſaid to 
acquieſce under it, becauſe he could not 
impeach ir, he is no party to it, nor does 
he claim under any man who is. And 
though I muſt acknowledge that fines do 
in ſome reſpects ſtand on a ground peculiar 


to themſelves, a ground whereon the wiſ- 


dom of our anceſtors hath placed them, 


for the aſſurance of titles, and quieting of 
poſſeſſions; yet T mult ſay that, that me- 
morable act, which gives to fines cheir 
preſent force and efficacy, which directs 
their operation, and where they operate, 
has made them irreſiſtible, does not in any 
of its p'oviſions, materially depart from 
thoſe rules, under which other judgments 
have been held to be concluſive : for the 
effect of that act is two-fold, Under that 
act a fine with proclamations, by tenant in 
tail, whether the proclamations are finiſhed 
in his life-time or not, will bar the iſſue in 
tail. But why ? becauſe the fine is 34 a 
judgment, and the iſſue in tail claims the 
eſtate through his anceſtor, whoſe right 


Was 
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was barred by the judgment. Again by 
that ſtatute, a fine, with proclamations, if 
five years after the title accrued are ſuffered 
to paſs without claim, will bar every man 
who does not come within the ſavings of 
that act. But why? becauſe there the fine 
acts, quaſi in rem, for by the proclamations, 
all men are invited to claim, if any right 
they have, and having failed to do ſo, with- 
in the time preſcribed by law, they are 
therefore barred. But the caſe of the 
plaintiff in error does not fall within 
either of theſe concluſions, for he 1s not the 
iſſue in tail of the conuſor of the fine; nor 
is the fine produced againſt him, as a judg- 
ment to bar his right. If the defendant in 
error intended to make that uſe of it, he 
ought co have pleaded it to the writ of 


error, and have given the plaintiff an op- 


portunity of replying that he claimed with- 
in the five years, or that he came within 
the ſavings of the act. The fine is there- 
fore offered, not as a bar to the right of 
the plaintiff in error, by its own force, but 
as concluſive evidence of the ſanity of a 
conuſor to do another act, which 1s a bar 
to his right. And ſo, though it does not 
bar the right, it takes away the remedy ; 


and though it would not conclude, if plead- 
ed 
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ed as a judgment, yet, when offered as a 
piece of evidence, it ſhall have the magic 
virtue of ſealing up the lips of the court 
and the jury, the parties and the witneſſes. 
—But I know of only one caſe, where it 
has been held that a fine is conluſive to the 
capacity of the conuſor to do another act, 


and this is the caſe of a fine and a deed 


leading the uſes of that fine. In that caſe, 


it has certainly been held for law, that a 


man whoſe right is by law barrable by a 
fine, ſhall not be received to aver againſt 
the capacity of the conuſor to execute the 
the deed ; becauſe it is ſaid, the fine is the 
principal and the deed, the acceſſary; and 
a man who is enabled to do the principal, 
ſhall not be held diſabled to do the acceſ- 
ſary. But that rule of law was adopted 
through neceſſity, becauſe all fines operate 
to uſes, and uſes are governed by the in- 
tent, Whereas if the deed were avoided, 
the fine would no longer operate to the uſes 
to which it was intended to enure, and ſo the 
fine would in effect be avoided, becauſe the 
uſes of it, could not take place. But to 
apply that rule to the caſe of a fine and re- 
covery, it would be neceſſary to eſtabliſh 
two poſitions, neither of which is true. 
Firſt, that the fine is the principal, and the 

recovery 
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recovery the acceſſary; and, ſecondly, that 
if you avoid the recovery, you alſo avoid 
the fine. But there is not a ſingle ſaying 
in the books, that the fine is the principal, 
and the recovery, the acceſſary ; for the 
only uſe of making the tenant to the præcipe 
by fine, is, to put the evidence of there be- 
ing a good tenant to the præcipe on record; 
and though you ſhould avoid the recovery, 
the fine will nevertheleſs ſtand, for the writ 
of error dues not impeach, nor will the 
judgment reach it, And vice verſa, though 
the fine ſhould be hereafter avoided, yet the 
recovery would not be thereby avoided, if ir 
were otherwile good. And with reſpect 
to a recovery, and a deed leading the uſes 
of a recovery, the law is the very reverſe of 
what it 1s in the caſe of a fine, and a deed 
leading the uſe of a fine. In the caſe of 
a recovery and deed, the deed has in more 
inſtances than one been held to be the prin- 
Cipal, and the recovery the acceiiary ; and 
accordingly a party, whoſe right would be 
other wiſe barred by the recovery, has been 
allowed to impeach the ſanity of the vou- 
chee, at the time of the execution of the 
deed, and ſo avoid the operation of the re- 
covery. —But it ſeems to be conceived that 
there is a ſomething or other in this caſe, 

which 
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which diſtinguiſhes it out of the ordinary 
rules of law. I will therefore beg leave to 
examine, what that ſomething is, by apply- 
ing myſelf immediately to the interrogatories 
contained in the queſtion, And, firſt, the 
queſtion imports a doubt, whether two or 
more acts, do in point of law, make one 
and the ſame aſſurance: the capacity of the 
agent to do one act does not conclude to 
his capacity-to do the other; and conſe- 
quently, whether the capacity of Lord Ely 
to levy the fine, does not conclude his ca- 
pacity to acknowledge the warrant of at- 
torn-y: but my anſwer is, that there is 
only one inſtanee in which the capacity of 
an agent to do one ef, concludes to his 
capacity to do nvther, where the two 

»ike one aſſurance; and that is the caſe of 
a fine and deed leading the ufes; but in 
every other cafe but that, I anſwer in the 
negative; and 1 prove the truth of my 
anſwer thus. If a man had levied a fine 
twenty years ago, with intent to make a te- 
nant to the præcipe in a recovery then in- 
tended to be ſuffered, and the recovery is 
not ſuffered for twenty years after, the fine 
and recovery are in point of Jaw, one and 
the ſame affurance, as much as if they were 


both of the fame term; and yet no man in 
| | | his 
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his ſenſes will ſay that a fine levied twenty 
years ago, is concluſive evidence of the ſa- 
nity of the conuſor twenty years after. But 
then the queſtion aſks, where two acts are 
done at one and the ſame time, and one of 
thoſe acts is in itſelf concluſive evidence of 
the capacity of the agent to do that act, 
ſhall it nut be concluſive evidence of his 
capacity to do the other. But my anſwer 
to that queſtion is aiſo in the negative; be- 
cauſe if it were otherwiſe, then the act 
which is in itſelf concluſive evidence of the 
agent'> capacity to do that act, would be 
concluſive evidence of his capacity to do 
any other act whatſoever, whether it made 
a part of the ſame aſſurance or not. And 
ſo if an ideot Jevied a fine, and the hiſtory 
of the law proves, that ideots have been re- 
ceived to levy fines, and at the fame time 
made his will, that fine would be concluſive 
evidence of his capacity to make ſuch a 
will, which no man in his ſenſes will main- 
tain, But the queſtion enquires farther, 
whether, where two acts, the one of which 
is concluſive in itſelf, and the other not, 
make but one aſſurance and are dune at one 
and the ſame time, theſe to ciicumſtances 
put together, do not make one act conclu— 
ſi / e evidence of the capacity of the agent to 


do 
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do the other. But I anſwer, not, becauſe I 
believe no two acts can be ſuppoſed more 
intimately connected with each other, both 
in unity of time, and of aſſurance, than a 
will of a real and a perſonal eſtate, written 
upon one and the ſame piece of paper or 
parchment, and ſubſcribed by one and the 
ſame ſignature ; and yet it is clear law, that 
though the probate of ſuch a will is conclu- 
ſive evidence of the ſanity of the teſtator 
to make ſuch will, yct it is by no means 
concluſive evidence of his capacity to diſ- 
pole of his real eſtate. And why? evident- 
ly becauſe the capacity of the party to do 
the two acts, is triable by different juriſ- 
ditions. And the ſame reaſon applies to 
the caſe of the fine and the warrant of at- 
torney : for as the capacity of the teſtator 
in the firſt caſe is triable by the Judge of 
the Spiritual Court, as to the perſonal 
eſtate, and his capacity as to his real eſtate 
by a jury, ſo in the latter caſe the capacity 
of the conuſor to levy the fine, is triable by 


the fine itſelf, and his capacity to acknow- 


ledge the warrant, is triable by a jury. 
From all which I am warranted to lay it 
down as a general poſition, that the capa- 
city of a party to do one act, is not conclu- 
ſive to his capacity to do another, if his 
0. ol capacity 
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capacity as to that other be triable by a dif- 
ferent juriſdiction, whether the two acts 


make one and the ſame aſſurance, or are 
done at one and the ſame time or not. 


It will chen perhaps be aſked what ? and 


has the fine no operation ? ? 1s it not even 


evidence ? I anſwer that it has all the ope- 
ration, it was ever intended to have, i it has 
made. a good tenant to the precipe, and has 
put the evidence of it on record : and if 
the plaintiff in error had aſſigned for error, 
that there was not a good terant to the 
precipe, he would have been concluded by 
the. fine: and fur ther, if the fine had been 
pleaded to the writ of error, as a fine with 
proclamations, upon which five years a'ter 
the title accrued had run, without any claim, 
and that the plaintiff. in error could not 


reply, that he had claimed within the five 


years, or that he came within the ſavings of 
the ſtatute, he would in like manner have 
been barred by the fine. But as the caſe is 
at preſent circumſtanced, the fine proves 
nothing concluſively but its own exiſtence, 
I ſay it proves nothing concluſively but 
that: but, when I ſay fo, I would not be 
underſtood to mean, that it is not evidence 
to go to a jury; for, on the contrary, I 

Vol. II. E e think 
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think it is evidence, and evidence of the 
moſt perſuaſive nature, but eſpecially when 
coupled with the inquiſition and warrant of 
attorney: for though I cannot ſubſcribe to 
the doctrine which the queſtion ſeems to 
inſinyate, that a legal concluſion admits of 
degrees of comparative ſtrength, or that 


it is more or leſs concluſive at different 


times; and though I can no more admit 
that three pieces of evidence, none of which 
is concluſive in itſelf, do altogether amount 
to a concluſion, any more than I can, that 
three cyphers make a unit, yet 1 feel very 
ſenſibly that perſuaſive evidence may be 
more or leſs ſtrong according to its na- 
ture, and that three pieces of evidence 
tending to eſtabliſh one and the ſame fact, 
are ſtronger evidence, than one of them 
would be ſingly. And therefore, upon the 
whole, my anſwer to the ſecond queſtion is, 


that the inquiſition, the fine, and the war- 


rant of attorney, are not in any caſe which 
has been put ſingly, or altogether conclu- 
five evidence, ſo as to warrant the judg- 
ment of the court of King's Bench. 
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